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STATEMENT OF JURISDICTION 
 

“Governmental immunity” is not an affirmative defense under MCR 2.116(C)(7), but 

rather is “a characteristic of government” and “[i]t is the responsibility of the party seeking to 

impose liability on the governmental agency to demonstrate that its case falls within one of the 

exceptions.”1  A claimant failing to make out a prima facie case that an exception to 

governmental immunity applies cannot access the courts of this state because the condition 

precedent to the state’s waiver has not been met.2  This rule applies where the procedural and 

substantive conditions of the Legislature’s waiver have not been satisfied.3   

 Therefore, it is incumbent on the judiciary to respect its proper role when addressing a 

motion for summary disposition on grounds of governmental immunity and to ensure that the 

claimant has both pleaded and proved facts in avoidance thereof.4 Otherwise, the central purpose 

of immunity of the government and its officials to be free from the burden of constant litigation 

																																																													
1  Fairley v Dep’t of Corrections, 497 Mich 290, 298; 871 NW2d 129 (2015), quoting Mack v 
City of Detroit, 467 Mich 186, 198, 201; 649 NW2d 47 (2002). 
 
2  Id., citing McCahan v Brennan, 492 Mich 730, 746; 822 NW2d 747 (2012). 
 
3  Moulter v Grand Rapids, 155 Mich 165, 168-169; 118 NW 919 (1908). See also Atkins v 
SMART, 492 Mich 707, 714-15 and n 11; 822 NW2d 522 (2012) (proper notice of a claim is a 
condition precedent to allowing the case against the government to proceed); McCahan, supra at 
735 (same), Fairley, supra at 297-299. 
 
4  Mack, 467 Mich at 190 and n. 18. 
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will be lost.5 A court, even on appeal, has an obligation to address whether it has jurisdiction to 

consider a claim against the government.6 

An initial question presented in this appeal is whether Macomb’s inherent, preexisting 

immunity had been waived. Michigan adheres to the jurisdictional principle of governmental 

immunity.7  The state created the courts and so is not subject to their jurisdiction absent express 

legislative waiver.8 A failure on the part of a claimant to both plead and prove that a claim falls 

within the Legislature’s strict waiver of immunity deprives the court of first instance, and 

therefore, all subsequent courts, of jurisdiction to consider the claim.9  Jurisdictional defects may 

be raised at any time, even after appeal.10 

																																																													
5  Walsh v Taylor, 263 Mich App 618, 624-25; 689 NW2d 506 (2004) (Talbot, J.), citing Mitchell 
v Forsyth, 472 US 511, 526; 105 S Ct 2806; 86 L Ed 2d 411 (1985). 
 
6  Fox v Bd of Regents of Univ of Michigan, 375 Mich 238, 242-43; 134 NW2d 146 (1965). 
“When a court is without jurisdiction of the subject matter, any action with respect to such a 
cause, other than to dismiss it, is absolutely void.”  Fox, supra, at 242 (emphasis added). 
 
7  Id. see also Ross v Consumers Power Co, 420 Mich 567, 596-597; 363 NW2d 641 (1984); 
Ballard v Ypsilanti Twp, 457 Mich 564, 567-69 and 573-76; 577 NW2d 890 (1998); Moulter, 
supra; McCahan, supra; Atkins, supra; and Fairley, supra. 
 
8  Ballard, supra at 568, citing Ross, supra at 598.  See also Pohutski v City of Allen Park, 465 
Mich 675, 681; 641 NW2d 219 (2002) and Sanilac County v Auditor General, 68 Mich 659, 665; 
36 NW 794 (1888) (“[t]he state is not liable to suit except as it authorizes a suit, and this 
authority can be revoked at pleasure”).  Accord Mack, supra at 195 (“a governmental agency is 
immune unless the Legislature has pulled back the veil of immunity and allowed suit by citizens 
against the government” and holding that a claimant must plead and prove at the outset that a 
case will fit within the narrow exception to move beyond the summary disposition stage on a 
motion under MCR 2.116(C)(7)) (emphasis added). 
 
9  Atkins, supra at 714-715 and n 11, quoting Moulter, supra at 168-169 (stating “[I]t being 
optional with the [L]egislature whether it would confer upon persons injured a right of action 
therefor or leave them remediless, it can attach to the right conferred any limitations it chose.”) 
(emphasis added). Of course, as this Court recently stated, “the Legislature is not even required 
to provide [any] exception to governmental immunity….”  Fairley, supra (bracket in original) 
(emphasis added), citing Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 212; 731 NW2d 
41 (2007). 
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Plaintiff’s notice was defective. (ATTACHMENT A, Notice Received by Macomb 

County on October 3, 2013). Therefore, the claim simply cannot implicate the Legislature’s 

waiver of immunity and as a jurisdictional matter, the trial court was deprived of subject-matter 

jurisdiction to allow the case to proceed. The notice was insufficient, because Menard did not 

provide the exact location and the precise nature of the defect in the original notice.11  See 

ATTACHMENT A, pp. 5-7. Concerning the nature of the defect, the trial court also committed 

error in allowing Plaintiff to amend the complaint for a third time to add an additional defect and 

essentially override the original notice of defect after Macomb had filed its summary disposition 

motion. See Plaintiff’s Motion to File 3rd Amended Complaint, filed August 12, 2016, pp. 1-2, ¶ 

3. The trial court granted Plaintiff’s motion to amend in the same opinion and order in which it 

denied Macomb’s motion for summary disposition. (ATTACHMENT B, pp. 14-15). This too 

was an extra-juridictional act by the trial court. And, in the scheme of things, this is a critical 

point. The Michigan Supreme Court held in Hagerty v Bd of Manistee County Comm’rs,12 that to 

invoke the highway exception the “hazard must be a part of the physical structure of the roadbed 

itself.” Assuming, without conceding that this subsequently added defect, i.e., “berms” existed 

on the date of the accident and at the precise location thereof (neither of which Plaintiff can 

demonstrate in this case), and further assuming, also without conceding, that berms on the edges 

of an unpaved roadway caused by grading operations are an actionable highway defect, i.e., a 

																																																																																																																																																																																																				
 
10  Fox v Bd of Regents of Univ of Michigan, 375 Mich 238, 242-243; 134 NW2d 146 (1965). 
 
11 Macomb directly addresses and challenges the trial court’s order allowing Plaintiff to amend 
the complaint for a third time to add an additional defect and essentially override its original 
notice after Macomb had filed its summary disposition motion. This too was an extra-
juridictional act of the trial court, and therefore reversible error. 
 
12 493 Mich 933; 825 NW2d 581 (2013). 
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permanent part of the physical structure of the roadbed itself, see Hagerty, supra, rather than 

simply a temporary accumulation of material that is a consequence of Macomb’s exercise of its 

governmental function to maintain the highway in reasonable repair, Plaintiff cannot be allowed 

to indefinitely extend the time within which to bring a valid claim against the government by 

effectively amending the notice through amendment to include actionable defects upon 

realization that the government has demonstrated the original notice was defective and that there 

were no such defects. The very statement of this practice provides sufficient cause to refute it. If 

such were a sufficient means of pleading around immunity, it would be eviscerating the entire 

premise upon which such immunity from suit is based – that is the premise that the government 

simply will not vest jurisdiction in the courts of this state over claims that have not cleared this 

prima facie jurisdictional hurdle. 

 Fourth, also as a jurisdictional defect, the trial court erred in applying an improper, hybrid 

standard of review to Macomb’s MCR 2.116(C)(7) claim of immunity. A claimant seeking to lift 

the veil of immunity, i.e., to vest the judiciary with the power to hear a suit, must both plead and 

prove the claim falls within the highway exception before the jurisdiction of the court can be 

exercised.13 This is but a necessary consequence of the inherent characteristic of the 

government’s suit immunity. There can never be opportunity for later amendment to correct a 

																																																													
13 Mack, supra, at 198-99, 202-03 and nn 14 and 15.  See also Pohutski, supra, at 688 (2002); 
Ballard, supra, at 567-69 and 573-76 (explaining the history of common law immunity, the 
Legislature’s statutorily created exceptions, and the fact that immunity must be expressly waived 
by statute because Michigan adheres to the jurisdictional view of governmental immunity); Ross, 
supra, at 596-97 (same); Michigan State Bank v Hastings, 1 Doug 225, 236; 41 Am Dec 549 
(1844) (“a state… cannot be sued in its own courts, unless, indeed, it consents to submit itself to 
their jurisdiction…and an act of the legislature, conferring jurisdiction upon the courts in the 
particular case, is the usual mode by which the state consents to submit its rights to the judgment 
of the judiciary”).   See also Mead v. State, 303 Mich 168, 173-174; 5 NW2d 740 (1942) 
(explaining common law sovereign immunity and noting waiver cannot occur by judicial fiat 
recognizing claims that do not exist and waiver “can only be done by the legislature.”). 
 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 
 

xv 

defective claim against the government precisely because in such circumstances, the trial court is 

prima facie deprived of subject matter jurisdiction to consider it. The proper summary 

disposition standard for considering the defense of governmental immunity was considered, but 

ultimately not addressed, by the Michigan Supreme Court in the case of Yono v MDOT, 499 

Mich 636; 885 NW2d 445 (2016).14 The Court did not address the issue because it concluded 

there was no actionable defect in the first place. Macomb raises the issue in this case, and 

contends that an improper hybrid analysis that allows further development of a claim that has not 

been properly lodged against the government is also an extra-jurisdictional act. 

In the end, Plaintiff failed to both plead and prove this claim falls within the “highway 

exception” to immunity. As a result, the trial court was deprived of jurisdiction to consider 

Plaintiff’s substantive claims and Macomb expressly requests this Court to sua sponte recognize 

the judiciary’s lack of subject-matter jurisdiction over this claim and dismiss this case.15 

In the event the Court of Appeals disagrees with this statement of jurisdiction and 

proceeds to address the substantive merits of Plaintiff’s claims against Macomb’s immunity 

defense, ostensible jurisdiction over this appeal of right from the trial court’s opinion and order 

denying Macomb’s motion for summary disposition (ATTACHMENT B) would exist pursuant 

to MCR 7.202(6)(a)(v); MCR 7.203(A); and MCR 7.204. The trial court also entered an order 

																																																													
14 The precise question asked by the Court in its grant order was: whether questions of fact on a 
motion for summary disposition involving governmental immunity under MCR 2.116(C)(7) 
must be resolved by the trial court at a hearing or submitted to a jury, see Dextrom v Wexford 
County, 287 Mich App 406, 430-433; 789 NW2d 211 (2010); Kincaid v Cardwell, 300 Mich 
App 513, 523; 834 NW2d 122 (2013). See Yono v MDOT, 497 Mich 1040; 864 NW2d 142 
(2015). 

15 Fox, supra. 
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denying Macomb’s motion for reconsideration. (ATTACHMENT C). Macomb filed its timely 

claim of appeal from that order. See MCR 7.204(A)(1)(b). 
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QUESTIONS PRESENTED 
 
 

I. WAS THE ORIGINAL NOTICE CONFINED AS IT MUST BE TO ITS 
CONTENTS DEFICIENT THEREBY FAILING TO LIFT THE VEIL OF THE 
GOVERNMENT’S SUIT IMMUNITY AND VEST THE TRIAL COURT WITH 
JURISDICTION TO CONSIDER THE MERITS OF MENARD’S CLAIMS?  
 

II. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ALLOWING 
MENARD TO AMEND THE COMPLAINT ON AUGUST 29, 2016, TO CHANGE 
THE NATURE AND CHARACTER OF THE DEFECT ALLEGED, WELL AFTER 
THE ORIGINAL NOTICE DATE, THE ORIGINAL COMPLAINT, AND AFTER 
MACOMB HAD SUBMITTED ITS MOTION FOR SUMMARY DISPOSITION? 
 

III. DID THE TRIAL COURT APPLY THE APPROPRIATE STANDARD OF 
REVIEW OF MACOMB’S MCR 2.116(C)(7) MOTION? 
 

IV. DID THE TRIAL COURT ERR IN CONCLUDING MENARD HAD PLEAD AND 
PROVED THE EXISTENCE OF AN ACTIONABLE DEFECT IN THE HIGHWAY 
AS THAT IS DEFINED AND APPLIED ACCORDING TO THE STRICT 
INTERPRETATION OF THE LANGUAGE OF THE GTLA REQUIRED BY THE 
MICHIGAN SUPREME COURT? 
 

V. DID THE TRIAL COURT ERR IN CONCLUDING THAT MENARD’S INJURIES 
WERE CAUSED BY A HIGHWAY DEFECT WHERE THERE WAS NOT EVEN 
CONSISTENT EVIDENCE OF THE EXACT DEFECT AND NO EVIDENCE 
OTHER THAN SPECULATION OF HOW THESE “ALLEGED” BUT NEVER 
PROVEN DEFECTS WERE THE REASON FOR MENARD’S INJURIES? 
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INTRODUCTION 
 
 Macomb County, through its Department of Roads, is responsible for approximately 1,888 

miles of highway, approximately 317 miles of which is gravel or unpaved. Macomb receives 

many notices each year asserting claims under the highway exception to governmental 

immunity.16 Given the nature of gravel (or unpaved) roads, they can be and often are 

significantly and negatively affected by constant, changing, and ever-present traffic and weather 

conditions, e.g., rain, drought, wind, and rapid temperature changes, elements which have less or 

no immediate effect on paved roads. Such environmental conditions are beyond the control of 

the governmental entities. 

 Governmental entities having jurisdiction over highways with gravel or other unpaved 

surface material can never insure that such roads will remain in a constant state of perfect repair 

and therefore free of accumulations of debris, berms, loose gravel, sand, dust, potholes, bumps, 

ruts, and other commonly experienced road surface conditions attendant to Michigan’s climate. 

To hold such entities to an absolute legal standard requiring what is essentially perfect road 

conditions at all times is unreasonable, unworkable, and, as demonstrated herein, inconsistent 

with Michigan jurisprudence on the subject. 

 Ultimately, “[t]he liability of the state and county road commissions is, of course, properly 

understood as the liability of state taxpayers, because the state and its various subdivisions have 

no revenue to pay civil judgments, except that revenue raised from the taxpayers.”17  As it is “a 

central purpose of governmental immunity…to prevent a drain on the state’s financial resources, 

by avoiding even the expense of having to contest on the merits any claim based on 

																																																													
16 MCL 691.1402. 
 
17 Nawrocki v. Macomb County Road Commission, 463 Mich. 143, 148, n. 1; 615 NW2d 702 
(2000). 
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governmental immunity”, it is extremely important for this Court to maintain the Legislature’s 

strictly construed and narrowly applied exceptions to immunity.18  Every dollar spent litigating 

claims and every man-hour expended in defending them is a direct and palpable drain on the 

provision of services to all for the public good.19 

 Putting aside for the moment the prima facie jurisdictional defects noted concerning the 

deficiency in the notice provided and the failure of Plaintiff to successfully plead and prove the 

case in avoidance of immunity, and the trial court’s errant hybrid analysis of Macomb’s 

summary disposition motion, the substantive effects of the trial court’s opinion in this case 

threatens to burden the public fisc by allowing nearly every accident to be a potential lawsuit for 

some or another alleged transient, dissipating, unavoidable and, in some instances, including the 

present case, unverifiable condition. In this same vein of avoiding unbridled litigation against the 

government, the unfortunate accident in this case was not under the appropriate legal standard 

caused by any defect in the highway, but rather, by a confluence of events precipitated by the 

unfortunate coming together of the conduct and actions of Ryan Menard, Terry Imig and Sharryl 

Everson, and had little or nothing to do with, much less was proximately caused by any alleged 

defect in the roadbed. 

STATEMENT OF THE CASE 
 

 A.  Facts 
 
 On June 7, 2013 at approximately 10:00 p.m., 15-year old Ryan Menard (Menard) and two 

friends, were riding bicycles along Hipp Road between 35 Mile and 36 Mile in Bruce Township, 

																																																													
18  Mack, supra at 195. 
 
19  Costa v. Community Emergency Medical Services, Inc., 475 Mich. 403, 410; 716 NW2d 236  
(2006), citing Mack, supra at 203, n. 18. 
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Macomb County, Michigan. Hipp Road is an unpaved gravel road, typical of the many similar 

roads in southeast Michigan.  Due to its location, Hipp Road sustains fairly high-volume traffic 

throughout the year, but at this particular time, it was experiencing much more than ordinary 

traffic. A construction project had closed down M53 at Van Dyke Road and motorists were using 

this stretch of Hipp Road as an alternate route. 

 Menard testified he and his friends had been passed by several vehicles and that each time he 

would observe the cast of a vehicle’s headlights approaching from his rear, he would move to the 

right side of the road. ATTACHMENT D, Menard Dep. Tr., pp. 39-41, 87, 88.  He testified that 

he saw the cast of headlights from the pick-up truck driven by Terry Imig (Imig) approaching 

and was expecting to be passed. Id., p. 38. He further testified that he gotten as far to the right as 

he could be. Id., pp. 40-41. Menard stated that he was dodging potholes at the time of the 

occurrence. Id., p. 40. Importantly, he testified that he expected he would be passed by the car 

approaching from the rear as had occurred previously when other cars had passed him. Id., p. 39-

41. Instead, of passing him, Imig ran into Menard’s bicycle. Menard suffered serious injuries in 

the collision. 

 Imig testified he would always drive as close to the right side of the road as possible and 

keep his eyes on what he called the “grass line” when driving on gravel roads, and that he was 

doing so at the time he came upon Menard. ATTACHMENT E, Imig Dep. Tr. 1, pp. 43-44 and 

60. He also testified he was focusing his vision on the “grass line” because of the bright lights of 

oncoming vehicles. Id. at 44.  

 When he first saw Menard on the bike, Imig testified he was so close that he had no time to 

do anything except try to stop. He estimated he was 20 feet from Menard when he first saw him 

and was traveling at 25 mph. Id., pp. 41, 63.  He testified that he had no time or room to steer (to 
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avoid Everson’s oncoming vehicle which was about even with his truck at the time he struck 

Menard) and that he was only able to brake which occurred at the same time he struck the 

Plaintiff.  Id., p. 64.  Imig testified he did not encounter significant potholes and did not affirm 

that road conditions affected his driving, Id., pp. 38, 66-67. Imig claimed he was blinded by 

approaching headlights from the vehicle operated by Sharryl Everson (Everson). 

 Everson testified it was completely dark out. Everson denied that her bright lights were on 

long enough to interfere with Imig’s operation of his vehicle.  Neither Everson or Imig testified 

that they had any loss of control of or extraordinary interference with the operation of their 

vehicles because of any aspect of Hipp Road. ATTACHMENT F, Everson Dep. Tr., pp. 30-31; 

81, 83.  

Menard’s two friends, Logan Ganfield and Jeffrey Fietsam both testified they had no 

difficulty navigating the road on their bicycles.  ATTACHMENT G, Ganfield Dep. Tr., pp. 46-

47; ATTACHMENT H, Fietsam Dep. Tr., pp. 27-29. Menard testified that he was dodging 

potholes at the time of the accident, but further testified that he had gotten over to the right as far 

as he could and was expecting to be passed. The two bicyclists in the company of Menard, Jeff 

Fietsam and Logan Ganfield each testified that they had no difficulty controlling their bicycles 

on the road.  ATTACHMENT G, p. 27; ATTACHMENT H, p. 27. Menard himself never 

testified that he had lost control of his bicycle, instead testifying that he had moved over to the 

right as far as possible and that he was dodging potholes. ATTACHMENT D, pp. 40, 41. 

 The point of impact was determined to be on the right front bumper, closer to the passenger 

edge of the vehicle. No photographs or measurements exist from the date of the occurrence or 

from the following days prior to any re-grading of the road to establish by physical evidence, 

conditions of the road on the date of the occurrence. In fact, no photographs or measurements 
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were ever taken of Hipp Road or the accident scene that evening, or within the days following. 

The first photographs were not taken until after the road had been graded. The exact location of 

the accident, as acknowledged by Menard’s two experts, cannot be determined. 

 B.   Procedural History 
 
 1.  The Notice 
	

 On October 3, 2013, Macomb received a notice of intent. (ATTACHMENT A). The notice 

purported to identify the location of the accident, the nature of the defect, the witnesses, and the 

nature of the injuries. Regarding the location, the notice stated: 

This notice of occurrence of injury, defect, witnesses and description of injury 
pursuant to statute is being provided to you regarding a truck/bicyclist collision 
that occurred on Friday, June 7, 2013 at approximately 10 p.m. on Hipp Road, 
Bruce Township, Macomb County, Michigan, when a northbound pick-up truck 
struck a northbound bicyclist, Ryan Menard, on the eastern edge of the traveled 
portion of Hipp Road approximately 265-345 feet south of the driveway at 76350 
Hipp Road in the vicinity of Apel drain (approximately 4 mile[sic] south of 36 
Mile Road causing serious injuries to Ryan Menard. 

 
[(ATTACHMENT A, pp. 4-5 (pages 1-2 of the October 2, 2013 letter) (emphasis 
added)).] 

 
Concerning the “nature of the defect”, the notice stated: 

For a period of at least 30 days or longer before the injury of June 7, 2013 took 
place, the improved portion of the highway/roadway designed for public/vehicular 
travel was not in a condition reasonably safe and fit beginning in the area of 
76000 Hipp Road extending north to the vicinity of Apel drain [where the 
collision occurred] and extending further north on Hipp Road to its intersection 
with 36 Mile Road; said highway/roadway being substantially defective and 
hazardous such that a permanent defect existed at all relevant times which the 
Macomb County Road Commission and/or Macomb Department of Roads had or 
should have had notice. There was neither a shoulder nor adequate 
roadway/highway width to allow safe two-way public/vehicular travel. 
 
Further, for a period of at least 30 days or longer before the injury of June 7, 2013 
took place, subject highway/roadway, in the area described above, had advanced 
deterioration (i.e., extensive pot holes and washboard surfaces) caused by poor 
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and/or inadequate maintenance/poor drainage and/or use of inferior roadway 
materials such that the roadway was not in reasonable repair and/or not in a 
condition reasonably safe for public and/or vehicular travel. Subject 
highway/roadway deterioration was accelerated by very heavy traffic volumes on 
Hipp Road as Hipp Road was being used by motorists as an 
alternate/detour/bypass to avoid adjacent M-53 road closure [M-53 – 34 Mile 
Road to Bordman Road reconstruction] which began in March/April 2013. 
 
[(Id. at p. 5 (page 2 of the notice letter) (brackets in original) (emphasis added)).] 

 
A UD-10 police report attached to the notice identified the location of the accident as 1320 feet 

south of 36 Mile Road. Id. at p. 8. 

 2.  Plaintiff’s Complaint 
	

 On August 11, 2014, Shelly Menard, as conservator for Ryan Menard filed a complaint 

against Imig, the driver of the pickup truck that struck Menard. ATTACHMENT I. A 

subsequent complaint added Everson and Macomb, and alleged that on the date of the accident, 

Hipp Road was not in reasonable repair, which caused the accident. The complaint further 

alleged that Imig failed to properly control his vehicle, striking Menard, and causing the 

accident. Finally, the complaint alleged that Defendant, Everson, approaching in the opposite 

direction from Imig through improper use of her bright lights also caused the accident. The 

Macomb County Department of Roads was later added as a defendant in a complaint filed on 

August 18, 2015. 

 3.  Menard’s Motion to File a Third Amended Complaint 
 
 On August 12, 2016, more than 3 years after the accident and nearly three years since the 

submission of the original notice, Menard filed a motion to file a third amended complaint. This 

was in direct response to Macomb’s motion for summary disposition to “add the claim regarding 

berms and the berms claim”. See Plaintiff’s Motion for Leave to File Third Amended Complaint, 
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filed on August 12, 2016; see also ATTACHMENT J, MSD and MTA Hearing Transcript, pp. 

5-7. 

 Menard’s motion attached the original notice (ATTACHMENT A) as an exhibit. In 

paragraph 3 of the motion to amend, counsel for Menard stated as follows: 

Plaintiff explained in the notice that “there was neither a shoulder nor adequate 
roadway/highway width to allow safe two-way public/vehicular travel” along 
with “advanced deterioration (i.e., extensive pot holes and washboard surfaces) 
caused by poor and/or inadequate maintenance/poor drainage and/or use of 
inferior roadway materials such that the roadway was not in reasonable repair 
and/or not in a condition reasonably safe for public and/or vehicular travel” which 
existed for a period of at least 30 days or longer before the injury of June 7, 2013 
took place.” Further, evidence disclosed through discovery revealed that due to 
lack of maintenance and repair, berms were allowed to exist or caused to exist 
on the traveled portion of the roadway at the edges of the gravel roadway, such 
that it narrowed the roadway down from twenty feet to approximately 15 feet on 
June 7, 2013.  
 
[Menard’s Motion to Amend, filed August 12, 2016, ¶ 3 (emphasis added).] 

 
Plaintiff further stated that “[w]hen a motion is brought pursuant to MCR 2.116(C)(8), (9), or 

(10), “the court shall give the parties an opportunity to amend the pleadings as provided in MCR 

2.118, unless the evidence then before the court shows that amendment would not be justified.” 

Id. ¶ 10 (emphasis in original), citing MCR 2.116(I)(5).  

 At the hearing on the motion to file the amended complaint, which was held on the same day 

as Macomb’s motion for summary disposition, counsel for Menard explained: 

[T]he purpose of amending the Complaint, in response to the defendant’s motion 
for summary there was an argument made in one of the arguments about what was 
or was not included in the Complaint in the original notice. What we are asking 
the Court to do is let us incorporate the original notice that was sent into the 
Complaint and add the claim regarding berms and the berms claim, as you are 
well aware of what happened and it came out through multiple depositions. It 
does not change in any way any need for any additional discovery or anything 
else. 
 
[(ATTACHMENT J, p. 5, ll. 1-12).] 
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 Macomb challenged the amendment on the basis, inter alia, that amendment would be futile 

and that Menard was seeking to amend the complaint to set forth “a defect that was not in their 

original notice”. Id., ll. 20-25. Macomb’s counsel continued: “[T]hey are obligated under the 

notice statute, MCLA 691.1404(1) to set forth the names of known witnesses, the exact location 

and nature of the defect.” Id. Macomb’s counsel then explained that Menard had not complied 

with the notice statute by identifying the precise defect and it was not proper to amend and 

restate the claim. Id., p. 6, ll. 14-19. 

 4.  Macomb’s Motion for Summary Disposition 
	

 Macomb filed a motion for summary disposition under MCR 2.116(C)(7) (immunity granted 

by law) and (C)(10) (no genuine issues of material fact) arguing they were entitled to summary 

disposition because Menard had failed to plead and prove his case against the government. See 

generally, Macomb’s Motion for Summary Disposition and Brief in Support, filed July 14, 2016. 

 Macomb challenged the sufficiency of Menard’s notice as to the specified location of the 

defect, the nature of the defect, and the listed witnesses. Macomb explained that instead of 

identifying the precise and specific location required, Menard only provided approximation of 

the location of the accident. With respect to the nature of the defect, Macomb pointed out that 

none of the claimed “defects” satisfied the statutory definition and/or the jurisprudence 

interpreting it. Macomb also argued that a strict construction of the notice provision was required 

under prevailing law, and therefore, Menard was required to name and list all witnesses, not just 

eye witnesses. Macomb pointed out that all witnesses were not listed on the original notice of 

intent as required by law. 

 Macomb also challenged the substance of Menard’s claims, arguing that there was no 

actionable defect in Hipp Road, and Menard had failed to prove that any such defect was the 
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proximate cause of his injuries, rather than the fact he was struck by Imig while riding his bike in 

the dark on a dirt road. 

 5.  Trial Court’s Rulings on Motion for Summary Disposition and Motion to Amend 
 
 In addressing Macomb’s motion for summary disposition, the trial court employed a hybrid 

standard of review under MCR 2.116(C)(7) articulated in Dextrom v Wexford Cty, 287 Mich App 

406, 428; 789 NW2d 211 (2010). ATTACHMENT B, p. 2. Thus, the trial court accepted “all 

well-pleaded allegations as true and construe[d] them in favor of the plaintiff, unless other 

evidence contradict[ed] them.” Id. The trial court then went on to explain the standard for 

summary disposition motions under MCR 2.116(C)(10). 

 In addressing Macomb’s argument that Menard’s notice was deficient in specifying the exact 

location of the defect, the court concluded: 

[P]laintiff provided a general location of the alleged defective road condition and 
a more specific location where Menard’s injuries occurred. Here, rather than 
describing a quarter-mile (or 1,320-foot) stretch of highway without reference to 
any landmarks, plaintiff described an 80-foot stretch of roadway, in relation to a 
precise address, and referenced the Apel drain as a landmark. Thus, the Court 
finds that plaintiff’s notice satisfied the exact location requirement of MCL 
691.1404(1), which is sufficient to justify applying the highway exception. 

[Id., pp. 6-7.] 

 With respect to the naming of witnesses in the notice, the trial court concluded that Menard 

had satisfied the “known witness” requirement of MCL 691.1404(1). In this regard, the trial 

court reasoned that Menard was not required to list all known witnesses, but rather those 

witnesses that saw the accident and what caused the accident. Id. at 7, citing Rule v Bay City, 12 

Mich App 503; 163 NW2d 254 (1968). 
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 Concerning Macomb’s argument that Menard had not plead an actionable defect, the trial 

court ruled Menard’s allegations that there was not an adequate shoulder and not adequate 

“roadway/highway width” to allow safe two-way public/vehicular travel”, were sufficient to 

allege a “defect” in the highway sufficient to invoke the exception. Id., pp. 9-12.  

 The trial court also addressed the propriety of allowing Menard to amend its complaint to add 

the additional information concerning the alleged “berms” on Hipp Road.  

In the case at bar, plaintiff alleges that “[t]here was neither a shoulder nor 
adequate roadway/highway width to allow safe two-way public/vehicular 
travel.”…Further, plaintiff alleges that the road “had advanced deterioration (i.e. 
extensive pot holes and washboard surfaces) caused by poor and/or inadequate 
maintenance/poor drainage and/or use of inferior roadway materials….” 

Accepting plaintiff’s allegations as true, the berms rested on top of the roadbed 
surface and had the effect of artificially narrowing the improved portion of the 
roadway intended for vehicular travel. This is distinguishable from Hagerty[ v Bd 
of Manistee County Comm’rs,  493 Mich 933, 934; 825 NW2d 581 (2013)], 
where gravel dust from the road accumulated on top of the roadbed surface and 
then rose into the air, which caused the hazardous dust cloud. In the instant case, 
however, road debris accumulated on top of the roadbed surface, which had the 
arguably hazardous effect of artificially narrowing the road itself. Further, 
viewing the evidence in the light most favorable to plaintiff, a reasonable 
factfinder could infer that Hipp Road was not reasonably safe for public travel. 
There are material factual questions about the existence of pot holes and other 
defects where plaintiff was injured. Thus, plaintiff has alleged facts about the 
defective condition of the road sufficient to justify applying the highway 
exception, and summary disposition is not proper. 

[Id. pp. 11-12.]  

The trial court then addressed Macomb’s argument that Menard could not prove the requisite 

causation required by the highway exception. Id. at 14. The trial court concluded that “a 

reasonable factfinder could infer that [Macomb’s] failure to maintain the roadway was a 

proximate cause of Menard’s injuries.” Id. the trial court reasoned that there was “conflicting 
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evidence” about whether Menard was avoiding pot holes at the time of the accident, and whether 

Imig could have avoided the collision “but for the condition of the road where the accident 

occurred.” Id. 

 Finally, while the trial court had already incorporated the “berms” as a potentially actionable 

defect, even though they were not mentioned by Menard until the filing of his motion to file a 

third amended complaint to rehabilitate the deficiency in the original notice, the trial court 

granted Menard’s motion to amend the complaint. In regard to Macomb’s argument that this 

changed the “notice” to allege a new “defect”, the trial court found “very little difference” 

between Menard’s “pre-suit notice” and the requested amendments. Id. at 15. 

 6.  Macomb’s Motion for Reconsideration 
	

 Macomb filed a motion for reconsideration arguing that the trial court did not consider three 

enumerated arguments posed in its motion for summary disposition. First, Macomb stated the 

trial court did not address the argument that road glare conditions associated with road width and 

lighting was not a defect within the meaning of the highway exception. Second, the trial court 

did not address Macomb’s argument that no duty existed to use any specific materials for the 

roadbed surface. Third, Macomb asserted the trial court did not address that part of Macomb’s 

“causation” argument asserting that under the facts, Menard could not prove his injuries occurred 

by “reason of a failure” of Macomb to maintain and repair Hipp Road. 

 7.  Trial Court’s Ruling on Macomb’s Motion for Reconsideration 
	

 The trial court denied Macomb’s motion for reconsideration. ATTACHMENT C. 

Concerning Macomb’s argument that “road with and glare conditions associated with road 
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width” were not defects, the trial court reasoned that Menard claimed that “glare conditions” 

arose from the alleged defect of the “artificially narrowed roadbed and the associated 

accumulation of berms”. The court reasoned that the “glare” or “illumination” issues with the 

road simply arose from a defect which was an alleged “actionable defect”. Id., p. 3. 

 The trial court also concluded that although Macomb had asserted it had no duty to use 

materials in repairing or maintaining the road different than those already existing on the road, it 

had not cited any evidence as to what type of materials were used in the road’s original design 

and construction. The trial court stated that it “could not conclude that it would be impossible for 

plaintiff’s claim to be supported at trial because of some deficiency that cannot be overcome.” 

Id., p. 4.  

 Lastly, the trial court found no difference between “proximate causation”, which it concluded 

was applied to the “highway exception” claims, and the term “by reason of” in MCL 

691.1402(1). The trial court thereby rejected Macomb’s argument that the term required a more 

stringent showing of causation, that the injuries complained of occurred “by reason” of the 

alleged defect. Id., pp. 4-5. Macomb County appeals. 

ARGUMENTS OF LAW 
	

I. MENARD’S NOTICE WAS DEFECTIVE AND THEREFORE THE TRIAL COURT 
HAD NO JURISDICTION TO PROCEED WITH THE CLAIM 

 

 A.  Standard of Review 
	

 This Court reviews de novo a trial court’s ruling on a summary disposition motion filed by a 

governmental entity under MCR 2.116(C)(7). Plunkett v DOT, 286 Mich App 168, 174; 779 
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NW2d 263 (2009). Further, the proper interpretation of a statute is a question of law subject to 

our de novo review. Id. 

 B.  Law 
	

 “[I]t is the responsibility of the party seeking to impose liability on a governmental agency to 

demonstrate that its case falls within one of the exceptions [to governmental immunity].” Mack v 

City of Detroit, 467 Mich 186, 201; 649 NW2d 47 (2002). Furthermore, as the Court explained in 

McCahan v Brennan, 492 Mich 730, 735; 822 NW2d 747 (2012), “when the Legislature 

specifically qualifies the ability to bring a claim against the state or its subdivisions on a 

plaintiff's meeting certain notice requirements that the plaintiff fails to meet, no saving 

construction…is allowed.” See also Fairley v Dep't of Corrections, 497 Mich 290, 298; 871 

NW2d 129 (2015).  

 In order for notice to be sufficient to lift the jurisdictional veil of immunity and expose the 

government to suit, the notice must be timely, and it shall specify (1) the exact location of the 

defect; (2) the nature of the defect; and (3) the injury sustained; and (4) the names of the 

witnesses known at the time by the claimant.  MCL 691.1404. The purpose of location, nature of 

the defect, and the injury, and witnesses is to provide the governmental entity time to apprise the 

government of the defect so that it may remedy it, to investigate the claim while fresh. Another 

important purpose of the notice provision is to qualify the defect – “to confine plaintiff 

substantially to the character of the defect alleged in the notice and claimed to have caused injury 

and consequent liability”. Harrington v Battle Creek, 288 Mich 152, 156; 284 NW 680 (1939). A 

compliant notice is a condition precedent to the right of recovery. Id. at 155, citing Moulthrop v 

City of Detroit, 218 Mich 464; 188 NW 433 (1922). 
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 This is a critical point. A claimant cannot provide simply a “general” notice of a defect, 

and then, subsequently change the nature or character of the defect to suit his case. This is 

another affirmation of the jurisdictional principle of immunity and why an initial notice – the 

only notice that counts for purposes of determining whether the claimant’s case may continue – 

must be scrutinized for strict compliance with the statutory requirements. It must provide timely 

notice to give the government an opportunity to quickly remedy any potential hazard, and to 

allow it the opportunity to investigate while evidence is fresh. It must provide the exact location 

for the same reasons. And, it must provide the exact nature of the defect – the exact problem 

alleged to have caused injury to the claimant. Regarding the latter, the claimant will be confined 

to this defect. Subsequent efforts to change the character or nature of the defect are not allowed. 

The highway exception to governmental immunity only applies when the governmental 

agency with jurisdiction over the highway receives timely notice of a plaintiff’s claim. Thurman 

v City of Pontiac, 295 Mich App 381, 385; 819 NW2d 90 (2012). “Statutory notice requirements 

must be interpreted and enforced as plainly written.” Atkins v SMART, 492 Mich 707, 710; 822 

NW2d 522 (2012). 

 C. Analysis 
	

 1. Location of the Defect 
	

	 The notice must provide the precise location of the defect. So precise must this identification 

be that the Supreme Court has held an address even one house over from the location of a 

highway defect is insufficient to satisfy the notice requirement. See Jakupovic v City of 

Hamtramck, 489 Mich 939, 939; 798 NW2d 12 (2011) (holding plaintiff’s notice submission 

insufficient under MCL 691.1404 because it provided an address for the defect that was one 
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house away from the defect’s actual location). Putting aside for the moment the inability of 

Menard to identify a true “actionable” defect, discussed infra, and without conceding that there 

ever was such a defect, the notice merely identified a large swath of Hipp Road as containing the 

alleged defect. The extent of the “location” specified in the notice, was that it was “on the 

eastern edge of the traveled portion of Hipp Road approximately 265-345 feet south of the 

driveway at 76350 Hipp Road in the vicinity of Apel drain (approximately 4 mile[sic] south of 

36 Mile Road….” ATTACHMENT A, pp. 4-5 (pages 1-2 of the October 2, 2013 letter) 

(emphasis added). 

 
This was insufficient according to Supreme Court jurisprudence and the plain language of MCL 

691.1404. Descriptions that place a defect “near to” an intersection are too vague; approximate 

locations are too vague to identify the place of injury and to comply with the statute. Dempsey v 

Detroit, 4 Mich App 150, 151-152; 144 NW2d 684 (1966). 

 In Rowland v Washtenaw County Rd Comm’n, 477 Mich 197, 219; 731 NW2d 41 (2007), the 

Court found MCL 691.1404 to be straightforward, clear, unambiguous, and constitutionally 

sound, it concluded that the statute must be enforced as written. Accordingly, the Court held that, 

“the statute requires notice be given as directed, and notice is adequate if it is served within 120 

days and otherwise complies with the requirements of the statute, i.e., it specifies the exact 

location and nature of the defect, the injury sustained, and the names of the witnesses known at 

the time by the claimant, no matter how much prejudice is actually suffered.” Id. (emphasis in 

original). The language is clear and unambiguous. The inclusion of the term “exact” before 

“location” negates any possibility that the Legislature intended erroneous, or even approximate, 

locations to suffice. Here, as in Jakupovic and Rowland, plaintiff’s undisputed failure to strictly 

comply with the notice provision bars Menard’s claim. As a failure of notice is a failure of a 
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condition precedent to bringing suit against the government, the trial court did not have 

jurisdiction to proceed to address the merits of the substantive claims. This Court must therefore 

dismiss the suit. Fox v Bd of Regents of Univ of Michigan, 375 Mich 238, 242-43; 134 NW2d 

146 (1965).  

The exact location of the occurrence and defect simply cannot be determined.  Plaintiff’s 

own highway experts acknowledged this. See ATTACHMENT K, Novak Dep., p. 27; 

ATTACHMENT L, Cleveland Dep., p. 51. The notice furnished by the Plaintiff gives an 

approximate range of locations.  Testimony to-date indicates potential locations within the range 

furnished in the notice and outside the range furnished in the notice.  Additional evidence has not 

established a location, but rather expanded the possible ranges of locations.  Imig testified that he 

thought the occurrence took place within a half mile to a quarter mile of 36 Mile Road, an 

excessive range of ¼ of a mile. ATTACHMENT E, pp. 69-70. Some witnesses had the resting 

position of his vehicle north of the Apel drain. While other witnesses have it south of the Apel 

drain. Menard himself could not furnish evidence as to the location of the defect. No 

photographs or measurements of any road conditions from the night of the occurrence have been 

furnished. The notice simply does not contain the location of the defect, and indeed, it is still 

unknown where, much less what the defect was at the time of the accident. 

 2.  Nature of the Defect 
	

The notice also failed to identify the nature of the defect in accordance with the notice 

provision. Menard’s notice described the “defect” in general terms including “the improved 

portion of the highway/roadway designed for public/vehicular travel was not in a condition 

reasonably safe and fit”; “said highway/roadway being substantially defective and hazardous 

such that a permanent defect existed at all relevant times”; “there was neither a shoulder nor 
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adequate roadway/highway width to allow safe two-way public/vehicular travel”; there was 

“advanced deterioration (i.e., extensive pot holes and washboard surfaces) caused by poor 

and/or inadequate maintenance/poor drainage and/or use of inferior roadway materials such 

that the roadway was not in reasonable repair and/or not in a condition reasonably safe for 

public and/or vehicular travel.” See ATTACHMENT A, pp. 1-2 of Notice Letter. 

None of these transient, speculative conditions were proved to have actually existed at the 

exact location and on the date of the accident. These were merely generalized statements of non-

permanent, non-structural conditions of the roadway. If a duty is imposed in this case, then it 

may be contended there is a duty to maintain constant patrols searching for berms, dusty, dry and 

uneven road-surface conditions.  Indeed, every pock mark, pot hole, and indentation in the 

traveled portions of paved and unpaved highways would subject the governmental entity with 

jurisdiction over it to suit and potential liability.  Apparently, the duty would extend immediately 

once the condition became present anywhere, regardless of the ability of the government to know 

of it in advance, thus dispensing with the fundamental prerequisite to liability that the 

government have actual or constructive notice of the condition.20  Moreover, there is virtually 

nothing the government can do to ensure that such conditions, when present, can be uniformly 

quelled and instantaneously remedied, if at all. 

Road maintenance crews already spend entire days attempting to suppress the constant 

and ever-changing dangers associated with frozen and freezing roads in the winter – another 

naturally occurring and expected condition and an expected hazard of driving in Michigan.  

Dusty roads and “washboard” or “pock-marked” surfaces are no different.  If such a duty extends 

to these conditions, then no amount of diligence could ensure it is fulfilled in every case.  The 

																																																													
20  See MCL 691.1403. 
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efforts made to constantly reduce such conditions coupled with the slow and precise measures 

necessary to grade and re-grade these road surfaces would exceed a safe volume and would 

constitute a hazard fraught with danger and sufficient in itself to constitute a basis for liability 

against the government. 

Every dislodged stone, every new pothole, every berm, pile, branch or piece of debris 

suddenly appearing on roadways would be the responsibility of governmental entities charged 

with keeping the roadbeds safe.  Governmental entities expend a great deal of resources 

maintaining public roads and highways every year and they are already aspirated of funds.  As 

the Michigan Supreme Court noted long ago: 

If a liability exists, it is because of a defect in the highway; and, if 
ice frozen upon a sidewalk is a defect when it is caused by water 
flowing from a roof, why should it not be when it flows from a 
vacant lot, or when it falls upon the walk, or is caused by the 
melting of snow upon or adjoining such walk? If from a failure to 
keep its highways in a reasonably safe condition for travel extends 
to cases where such condition is not ascribable to defects in the 
construction and maintenance of the way, or to the action of the 
officers of the city or their negligence in the performance of a duty, 
it may be contended that cities must cause the streets to be 
patrolled, in search of bricks or coals that fall from wagons, for the 
treacherous banana peel, upon which the unwary are sure to slip, 
and for tacks or bits of glass or other rubbish, which puncture the 
tires of bicycles…such are not defects in the highway.21 

 
To impose a duty to prevent the conditions described in this case would be tantamount to 

requiring virtually perfect roadbed surfaces at all times, a proposition soundly rejected by 

Michigan jurisprudence.22 

																																																													
21  See Mayo v. Village of Baraga, 178 Mich. 171, 173-174; 144 NW 517 (1913) (emphasis 
added). 
 
22  See, e.g. Wilson v. Alpena County Rd. Comm’n, 474 Mich. 161, 167-169; 713 NW2d 717 
(2006). 
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There is considerable and legitimate concern that an affirmation of the trial court’s 

reasoning will be detrimental to the public fisc.  Virtually every unpaved roadway, like Hipp 

Road in this case, falls within the definition of “highway” in the statutory exception.23  It is well-

established that such roads are frequently traveled and well-used throughout the year.  Various 

elements of Michigan’s climate, its latitude in relation to the sun at various times of the year, and 

the natural consistency of Michigan’s soil types inevitably, and often, lead to the conditions 

described in Menard’s notice.  Yet, these relatively ordinary conditions have now been held to be 

actionable under the highway exception. Menard’s inadequate description also fails to vest the 

judiciary with jurisdiction over his claim.  

3.  Witnesses 
	

MCL 691.1404(1) requires the claimant to “specify the…names of witnesses known at 

the time by the claimant.”  MCLA 691.1404(1).  The statute is clear and unambiguous.  The 

statute refers to witnesses without qualification.  Any effort to limit the notification requirement 

to “eye witness” versus “witness” cannot be supported.  This Court has rejected a limited 

interpretation of witness to mean eye witnesses.  ATTACHMENT M, Faulkner v Inkster, 

Unpublished Opinion of the Michigan Court of Appeals, decided January 15, 2015 (Docket No. 

318525); ATTACHMENT N, Colflesh v Village of Lexington, Unpublished Opinion of the 

Michigan Court of Appeals, decided February 12, 2013 (Docket No. 307727); ATTACHMENT 

O, Karwacki v Department of Transportation, Unpublished Opinion of the Michigan Court of 

Appeals, August 29, 2013 (Docket No. 308772).  

																																																													
 
23  MCL 691.1401(c). 
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The statute requires a claimant to provide the names of witnesses known at the time. The 

phrase “known at the time” refers to the time that the notice is filed.  The sentence does not 

include further qualifiers such as known at the time the injury occurred or make reference to 

some other date.  One of the primary purposes of the notice is to allow a governmental entity to 

promptly conduct an investigation. Rowland, supra at 211, 212.  The overall purpose of this 

statute is disclosure.  To whatever extent investigation has been conducted on the part of the 

plaintiff and witnesses identified, such witnesses must be divulged. Plaintiff failed to provide the 

names of known witnesses at the time the notice was furnished.  Qualifiers such as only eye 

witnesses, cannot be read into the statute which uses the term witnesses. 

II. THE TRIAL COURT ERRED IN ALLOWING AMENDMENT TO PLEAD A NEW 
DEFECT THAT WAS NOT IN THE ORIGINAL NOTICE 

 
A party is allowed to amend only with respect to (C)(8), (C)(9) or (C)(10), but not (C)(7), see 

MCR 2.116(I)(5). Allowing the claimant to amend a complaint each time pleading deficiencies 

are apparent in the stated case has the effect of placing the same litigation burdens on the 

government that are supposed to be prohibited. 

As noted in opposition to the Menard’s motion to amend, allowing amendment even after 

the summary disposition motion was filed in an attempt to correct the defects on the basis of 

additional evidence obtained during discovery, is not appropriate. If a party can “cure” defects in 

pleading against the government by simply pleading more specifically the facts needed to defeat 

the (C)(7) motion, then the purpose of immunity from trial, as well as liability, is defeated. 

The trial court erred in allowing Menard to amend the complaint after Macomb’s motion 

for summary disposition was filed. The jurisdiction of the government is not ceded to give the 

claimant enough time to probe the government’s defense and come up with another claim 
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realizing the defects in the original notice. This would completely defeat the purpose of the 

notice, and more importantly goes against the fundamental jurisdictional reason that notice 

provisions must be strictly complied with. The addition of a new alleged “defect”, the “berms” 

into the amended complaint after Macomb’s motion for summary disposition was filed was error. 

While the trial court found that plaintiffs were not required to identify all legal theories in 

their notice, the specification of the exact nature of the defect is not a legal theory but is a 

statutory mandate. In mischaracterizing this issue, the trial court essentially found that a notice 

providing the identification of one defect gives the agency notice of any defect in the highway at 

that location. Neither case law nor the statute supports such an interpretation. See 

ATTACHMENT O, Karwacki, supra.  Further, stating: 

The trial court also referenced that defendant did not challenge the order 
allowing the amendment of the complaint, and plaintiffs argue that enforcing 
the notice provision in the instant case “flies directly in the face of Michigan's 
longstanding history of liberal allowance of amendments” and would “mean that a 
plaintiff could never, ever, amend a pleading to add an allegation of negligence 
against a governmental entity.” Plaintiffs, like the trial court, are conflating the 
concepts of notice and legal theories for recovery. While the notice provisions of 
MCL 691.1404(1) require a plaintiff to specifically describe the location and 
nature of the defect within the allotted time, that does not prevent a plaintiff from 
later amending a complaint to accommodate evolving legal theories as the basis 
for recovery. Moreover, provisions regarding amending complaints, such as MCR 
2.118(A), provide that a trial court should grant amendments freely when justice 
requires. Yet, those are separate and distinct requirements, wholly unrelated to the 
notice requirement set forth in MCL 691.1404(1). The notice provisions preclude 
an action when there has been deficient notice, regardless of whether plaintiffs 
could have added a claim under amendment rules 

[Id. at 6-7.] 

At note 6, the Court continued: “We also note that adopting plaintiffs’ argument would 

eviscerate the notice requirement of MCL 691.1404(1). A plaintiff could specify the exact 
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location and nature of a potential defect and then purposefully take advantage of the liberal 

amendment rules to add claims for additional defects, outside of the statutory notice period, 

thereby subverting notice requirements.” Judge Beckering concurred in that part of the opinion, 

stating: “I concur with the majority's conclusion that the trial court erred by allowing plaintiffs to 

add to their highway defect claim – nearly one year into the litigation—an allegation of 

excessive rutting of the highway because nothing in plaintiffs’ notice pursuant to MCL 

691.1404(1) provided even a lay description of a rutting defect.” Id. 

 Menard argued that the rule for amendment states the court shall allow amendment, but as 

the Karwacki court noted (3-0), this does not apply to an attempt to add an entirely different 

“notice of defect” for a different defect to the highway exception claim defended under MCR 

2.116(C)(7). See MCR 2.116(I)(5). 

III. THE TRIAL COURT SHOULD ALWAYS CONSIDER THE QUESTION OF A 
GOVERNMENT ENTITY’S IMMUNITY FROM SUIT AT THE OUTSET OF A 
CLAIM TO ENSURE THE JURISDICTIONAL LIMITS OF THE COURTS OVER 
ACTIONS AGAINST THE GOVERNMENT 

 A.  Standard of Review 
	

 Challenges based upon interpretation, application and compliance with statutes and court 

rules are reviewed de novo.  Douglas v. Allstate Ins. Co., 492 Mich. 241, 255-256; 821 NW2d 

472 (2012). 
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 B. Law 
	

 Governmental immunity is the public policy, derived from the traditional doctrine of 

sovereign immunity, which limits imposition of tort liability upon a governmental agency.24  

Under the GTLA, governmental agencies are immune from tort liability when engaged in a 

governmental function.25  Immunity from tort liability is expressed in the broadest possible 

language – immunity is extended to all governmental agencies for all tort liability whenever they 

are engaged in the exercise or discharge of a governmental function.26 

1.  Governmental Immunity is Jurisdictional 
	

 Michigan courts originally recognized that the state cannot be sued unless it consents to the 

jurisdiction of the courts.27  An act of the Legislature conferring such jurisdiction is the only 

means by which the state agrees to submit itself to the judgment of the judicial branch.28  

																																																													
24  Ross v Consumers Power Co, 420 Mich 567, 621; 363 NW2d 641(1984). 
 
25  MCL 691.1407(1); Duffy v Dep’t of Natural Resources, 490 Mich 198, 207; 805 NW2d 399 
(2011). 
 
26  Ross, supra at 618. 
 
27  Michigan State Bank v Hastings, 1 Doug 225, 236 (1844). 
 
28  Dermont v Mayor of Detroit, 4 Mich 435, 442-43 (1857), accord City of Detroit v Blackeby, 
21 Mich 84, 113, 117 (1870) (Campbell, J.) (stating “there is no common law liability against 
towns and counties and they cannot be sued except by statute”), overruled in part by Williams v 
City of Detroit, 364 Mich 231; 111 NW2d 1 (1961), which was later limited by this Court in 
McDowell v State Hwy Comm’r, 365 Mich 268; 112 NW2d 491 (1961), and then completely 
disavowed by the Legislature’s enactment of the GTLA, which restored sovereign immunity 
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Immunity from suit is an inherent characteristic of government.29  The GTLA preserved the 

doctrine as it existed at common law.30  A necessary predicate of this retained immunity is the 

lack of a court’s jurisdiction over claims not perfected in strict compliance with the Legislature’s 

express, but limited, waiver.31 

 Therefore, the immunity that was retained by the GTLA is jurisdictional.32  “[T]he state, 

as creator of the courts, [is] not subject to them or their jurisdiction” and “[t]his immunity is 

waived only by legislative enactment”.33  The Legislature, not the judiciary, is the body that 

expresses the will of the sovereign, i.e., the People, and must therefore be the means by which 

subject-matter jurisdiction is conferred.34   

 Therefore, the highway exception is to be strictly construed and narrowly applied because 

when implicated, it vests the courts with the People’s jealously guarded waiver of immunity and 

																																																																																																																																																																																																				
uniformly to all governmental entities.  See also the discussion in Odom v Wayne County, 482 
Mich 459, 467-468; 760 NW2d 217 (2008). 
 
29  Mack, 467 Mich at 203. See also Ballard, 457 Mich at 567. 
 
30 Id. at 202, accord Pohutski, supra at 705 (by enacting the GTLA the Legislature retained the 
sovereign immunity that existed at common law in Michigan and extended that immunity to all 
other governmental entities encompassed within the act). 
 
31  Greenfield Constr Co v Mich Dep’t of State Hwys, 402 Mich 172, 193, 194; 261 NW2d 718  
(1978), accord Hastings, supra at 236. 

32  Ballard, supra at 568, citing Ross, supra at 598. 
 
33  Id. (emphasis added). 
 
34  Hastings, supra; Greenfield Constr Co., supra; Pohutski, supra; Odom, supra, at 477. 
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acquiescence to suit.35  “The terms of the [government’s] consent [in the highway exception] to 

be sued in any court define that court’s jurisdiction to entertain the suit”.36 

“[A] ‘central purpose’ of governmental immunity is ‘to prevent a drain on the state’s 

financial resources, by avoiding even the expense of having to contest on the merits any claim 

barred by governmental immunity.’”37    Thus, merely allowing governmental entities to assert 

immunity “while simultaneously requiring that they disrupt their duties and expend time and 

taxpayer resources to prepare [a] defense, would render illusory the immunity afforded by the 

																																																													
35  Nawrocki, 463 Mich at 158.  See also Atkins, 492 Mich at 714-715, quoting Moulter, 155 
Mich at 168-169 (“it being optional with the legislature whether it would confer upon persons 
injured a right of action therefor or leave them remediless, it can attach to the right conferred any 
limitations it chose”) (emphasis added). 
 
36  Braun v Wayne County, 303 Mich 454, 458; 6 NW2d 744 (1942), citing Manion v State Hwy 
Comm’r, 303 Mich 1, 2; 5 NW2d 527 (1942), cert den’d Manion v State of Michigan, 317 US 
677 (1942). 
 
37  Costa, 475 Mich at 410. 
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[GTLA].”38  Therefore, it is essential that motions for summary disposition based on the 

government’s claim of immunity from suit be carefully considered.  

 2. The Burden is on the Plaintiff to Demonstrate (Plead and Prove) an Exception to 
Immunity 
 
It follows from the GTLA’s protective structure that a plaintiff must “allege facts 

justifying the application of an exception to governmental immunity”.39  Further, if a plaintiff 

alleges that governmental immunity does not apply, the burden is on the plaintiff to proffer 

material facts to the contrary.40  Indeed, the burden is on plaintiff at the outset to both plead and 

prove facts in avoidance of immunity.41 

In Mack, this Court addressed the question of “whether government immunity is an 

affirmative defense or a characteristic of government so that a plaintiff must plead in avoidance 

of it.”42  This question was key, because if governmental immunity pled as a defense to a claim 

pursuant to MCR 2.116(C)(7) is merely an affirmative defense, then a failure to plead it in a first 

responsive pleading could be deemed a waiver of the defense of immunity.  A waiver would 

effectively allow the court to exercise jurisdiction over the government and consider the merits 

of the claim against it.  If, on the other hand, immunity is not an “affirmative defense” then the 

governmental entity does not waive the defense at the initial pleading stage and the court could 

not simply proceed to address the merits of the underlying claim. 

																																																													
38  Id. 
 
39 Fane v. Detroit Library Comm’n, 465 Mich. 68, 74; 631 NW2d 678 (2001); Mack, supra at 
203, 204. 
 
40 Mack, supra at 204, 205. 
 
41  Id. at 199. 
 
42  Id. at 193. 
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In Mack, this Court reasoned governmental immunity was an inherent characteristic of 

government.  Therefore, immunity from suit did not have to be asserted and plead as an 

affirmative defense.  Key to this Court’s holding in Mack was the understanding that “to plead a 

cause of action against the state or its agencies, the plaintiff must plead and prove facts in 

avoidance of immunity.”43  In order to determine whether one has both pleaded and proven facts 

in avoidance of immunity, it must be determined, in advance, whether the suit against the 

government can be prosecuted further.  After all, governmental immunity provides immunity 

from suit, not just liability.44  Immunity from suit is as important a defense as defending against 

liability judgments because defending a suit is as costly and potentially even more detrimental to 

the efficient operation and functioning of government.45  To defend a suit against the government 

the governmental entity must divert costly resources to investigation of the claim and defense of 

its merits.46 

Thus, the Court in Mack recognized the import of the GTLA’s statement “except as 

otherwise provided in this act, a governmental agency is immune from tort liability….”47  This 

language confirms the Court’s holding:  governmental immunity preexists, is inherent, and 

applies where the governmental entity is involved in the discharge of a governmental function.48 

																																																													
43  Id. at 199, quoting McCann v State of Michigan, Dep’t of Mental Health, 398 Mich 65, 77, n 
1; 247 NW2d 521 (1976) (emphasis added). 
 
44  Costa, supra, at 409-410, citing Robinson v City of Detroit, 462 Mich 439, 459; 613 NW2d 
307 (2000) and Mack, supra, at 203, n 18. 
 
45  Mack, supra. 
 
46  Id. at 195, 198-203. 
 
47  Id. 
48  Id. 
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Therefore, the failure to raise the defense under MCR 2.116(C)(7) or in general terms in 

the statement of affirmative defenses is immaterial because the government is already immune 

from suit.49  Which is why it is not enough to simply allege facts sufficient to implicate an 

exception in pleading a cause of action in avoidance of the government’s inherent immunity 

from suit.  If this were the case, the whole point of immunity, which includes immunity from 

suit, not just liability, would be lost.50  “[R]equiring the plaintiff to bear the burden of pleading in 

avoidance of governmental immunity is also consistent with a central purpose of governmental 

immunity, that is, to prevent a drain on the state’s financial resources, by avoiding even the 

expense of having to contest on the merits any claim barred by governmental immunity.”51 

C.  Analysis 
	

The trial court applied Dextrom v Wexford County, 287 Mich App 406, 430-433; 789 

NW2d 211 (2010), which requires the movant to bear the initial burden to show that he or she is 

entitled to immunity as a matter of law. See also Kincaid v Cardwell, 300 Mich App 513, 522; 

834 NW2d 122 (2013).  If the movant properly supports his or her motion by presenting facts 

that, if left unrebutted, would show that there is no genuine issue of material fact that the movant 

has immunity, the burden shifts to the nonmoving party to present evidence that establishes a 

question of fact as to whether the movant is entitled to immunity as a matter of law. Id. at 537, n 

																																																													
49  Id. 
 
50  Id. at 203, n 18. 
 
51  Id. 
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6.  If the trial court determines that there is a question of fact as to whether the movant has 

immunity, the court must deny the motion.  Dextrom, 287 Mich App at 431.52 

This is contrary to the Supreme Court’s decision in Mack.53 If a claimant simply asserts a 

cause of action against the government, and pleads all the necessary facts to bring the claim 

within the exception, is it sufficient to survive a motion for summary disposition under MCR 

2.116(C)(7)?  In such a case, without more, the claimant has not both plead and proved the case 

against the government, as required by this Court’s decision in Mack.54  On the other hand, the 

government’s motion does not offer anything other than its stated immunity from suit.  Under the 

trial court’s standard, the movant, i.e., the government, “as with a motion under MCR 

2.116(C)(10) …bears the initial burden to show that [it] is entitled to immunity as a matter of 

law.”55  If this is the standard applied, then the government will not have met its burden and the 

suit will be allowed to proceed.  This is no small detail considering the volume of cases the 

government must defend. 

The jurisdictional view of governmental immunity adhered to in Michigan requires that 

for a circuit court to even have jurisdiction over the government, the case itself (the underlying 

facts of the case) must establish that the claim against the government can go forward under one 

of the legislative exceptions to immunity in the GTLA.56 As this Court has recognized: “the 

																																																													
52  Id. at 3-4. 
 
53  Mack, supra at 193-203 and n 18 (2002). 
 
54  Mack, supra. 
 
55  See Kincaid v Caldwell, 300 Mich App 513, 522 (2013).  
 
56  Greenfield Construction Co, supra at 194 (stating that “it is well settled that the circuit court 
is without jurisdiction to entertain an action against the State of Michigan unless that jurisdiction 
shall have been acquired by legislative consent).  See also Ross, supra and Manion, supra.  
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state, as creator of the courts, [is] not subject to them or their jurisdiction” and “[t]his immunity 

is waived only by legislative enactment”.57 

Such consent comes only in the form of the narrowly applied exceptions to that immunity 

in the GTLA.  Only when the claimant pleads that the facts fall within an exception and proves 

those facts exist is there evidence of a waiver of the inherent and preexisting immunity granted 

by law.58  And, later, this Court made clear that, at least with respect to actions against 

governmental entities, the burden to both plead and prove the case falls within an exception is on 

the claimant.59 

Here, there is a conflict of opinions in this area. The trial court conflated the MCR 

2.116(C)(7) standard with the “genuine issue of material fact” standard of MCR 2.116(C)(10), as 

if there was no difference in application of these two court rules.60  This conflation resulted in the 

conclusion that a pleaded, but not necessarily proved, claim against the government is sufficient 

to survive the summary disposition.  This is error. 

Menard only provided allegations and no proof of a defect on the date of the accident. 

Yet, the trial court concluded that Menard’s allegations were sufficient to withstand Macomb’s 

summary disposition motion under MCR 2.116(C)(7). This turns the government’s inherent 

immunity on its head.  Now, rather than the government being immune from suit, the 

government is being required to prove it is not immune.  If this is the standard, then any well-

																																																																																																																																																																																																				
 
57  Ballard, 457 Mich at 568. 
 
58  Mack, supra, at 200-02. 
 
59  Odom, 482 Mich at 478-479. 
 
60  See, e.g., Yono v MDOT, 306 Mich App 671, 677-686; 858 NW2d 128 (2014), rev’d Yono v 
MDOT, 499 Mich 636; 885 NW2d 445 (2016) (2016). 
 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 
	

31 

pled allegation in a complaint setting forth the parameters of a statutory exception to immunity 

and factual allegations that the exception is satisfied will survive a motion for summary 

disposition on grounds of “immunity granted by law” under MCR 2.116(C)(7).  This does 

nothing to preserve the inherent characteristic of governmental immunity from suit.61 

Consider Ruff v Smart,62 where in a 2-1 opinion, the Court of Appeals addressed a case 

against a governmental entity (a transportation authority) under the “public building” 

exception.63  The plaintiff was injured when he fell through a missing pane of safety glass on a 

public bus stop.64  Plaintiff filed suit against the governmental entity claiming negligence.  The 

plaintiff never pled allegations in avoidance of immunity, i.e., never pled that the facts 

established his case fit with one of the statutory exceptions to governmental immunity.65  The 

governmental entity included “governmental immunity” in its affirmative defense. 

The governmental entity then filed a motion for summary disposition under MCR 

2.116(C)(7), (C)(8) and (C)(10), contending the public building exception did not apply because 

the missing pane of glass did not constitute a “dangerous or defective condition”.66  The plaintiff 

argued there was a genuine issue of material fact concerning whether the missing pane of glass 

																																																													
61  Mack, supra. 
 
62  ATTACHMENT P, Unpublished Opinion of the Michigan Court of Appeals, issued 
November 4, 2014 (Docket No. 317017). 
 
63  MCL 691.1406.  
 
64  Public bus stops are considered “public buildings” within the meaning of MCL 691.1406 of 
the Governmental Tort Liability Act (GTLA) (the “public building” exception).  Ali v. City of 
Detroit, 218 Mich. App. 581, 585; 554 NW2d 384 (1996). 
 
65  ATTACHMENT P, Slip Op at 3. 
 
66  Id. at 2. 
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was a “dangerous or defective condition”, and that this was a sufficient question to allow the 

action to proceed.67  The trial court agreed and denied the bus authority’s motion.68   

The Court of Appeals reversed ordering judgment for the bus authority.  The majority 

reasoned that, as a matter of law, the missing pane of glass was not a “dangerous or defective” 

condition within the meaning of the public building exception.69  Even though the bus authority 

sought summary disposition under the standards applicable to such motions under all three court 

rules MCR 2.116(C)(7) (“immunity granted by law”); (C)(8) (“failure to plead or state a claim”); 

and (C)(10) (“no genuine issue of material fact”), the Court of Appeals majority properly 

oriented the motion as one falling under (C)(7).  Thus, the Court reasoned, that summary 

disposition is appropriate under MCR 2.116(C)(7) when a claim is barred by “immunity granted 

by law”.70  The Court pointed out that the trial court is to resolve the governmental immunity 

issue at the summary disposition stage as “an issue of law…[i]f there are no material facts in 

dispute or if reasonable minds could not differ regarding the legal effect of the facts.”71   

The Court of Appeals in Ruff, correctly applied the proper reviewing standard.  The trial 

court should decide the question of whether an exception to immunity applies “as a matter of 

law”.  If the trial court rules an exception does not apply, the Court of Appeals has de novo 

reviewing authority over the case to check the trial court’s decision, thereby preserving the 

																																																													
67  Id. 
 
68  Id. 
 
69  Id. at 3. 
 
70  Id. at 2-3 (emphasis added), citing Seldon v SMART, 297 Mich App 427, 432; 824 NW2d 318 
(2012). 
 
71  Id., citing Norris v Lincoln Park Police Officers, 292 Mich App 574, 578; 808 NW2d 578 
(2011). 
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jurisdictional principle of governmental immunity from unnecessary erosion, and, at the same 

time, insulating, to the greatest extent possible, the government from suit, as well as from 

liability.72  Otherwise, trial courts have the discretion to allow a case to proceed against the 

government.  This is inconsistent with the jurisdictional view of governmental immunity and 

contrary to established case law, which preserves the government’s preexisting and inherent 

immunity from suit and liability in all but a small number of cases. 

From the time of Michigan’s statehood, [Michigan Supreme Court] jurisprudence has 

recognized that the state, as sovereign, is immune from suit unless it consents….” Pohutski v. 

City of Allen Park, 465 Mich. 675, 681-82; 641 NW2d 219 (2002), citing Manion v. State Hwy. 

Comm’r, 303 Mich. 1, 19; 5 NW2d 527 (1942). “Sovereign immunity exists in Michigan because 

the state created the courts and so is not subject to them.” Pohutski, supra, citing Ross v. 

Consumers Power Co (On Rehearing), 420 Mich. 567, 598; 363 NW2d 641 (1984). The state’s 

consent to waive immunity and subject itself to legal process occurs only via legislative act 

because that is the legitimate representative expression of the will of the people. If there is no 

consent, or if such consent cannot be clearly drawn from the language of such act, then the 

government cannot be said to have waived its immunity and vested the courts (the judiciary) 

with jurisdiction over claims against it. In the former case, there is no legislative exception 

allowing suit against the government. In the latter case, while a statute might provide for an 

exception, such as the “highway exception” at issue here, unless a claim fully satisfies that 

																																																													
72  MCR 7.202(6)(a)(v).  See also Walsh v Taylor, 263 Mich App 618, 622-24; 689 NW2d 506 
(2004) (stating if an appeal of right on the legal issue of whether an exception to immunity 
applies was not always available to the governmental entity “the claim of immunity could be 
‘effectively lost’ when a plaintiff’s allegations in avoidance of immunity were ‘erroneously 
permitted to go to trial’”).  The Supreme Court later affirmed this reasoning in Watts v Nevils, et 
al, 477 Mich 856, 856; 720 NW2d 755 (2006). 
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statute, the court cannot proceed to adjudicate its merits because that would be assuming 

jurisdiction over the government without clear legislative authority to do so. 

It follows that “any relinquishment of sovereign immunity must be strictly interpreted.” 

Pohutski v. City of Allen Park, 465 Mich 675, 681-82; 641 NW2d 219, 225 (2002). To exercise 

jurisdiction over the merits of a claim lodged against a governmental entity, the trial court must 

first determine that the court has jurisdiction to consider the claim. “[I]mmunity protects the state 

not only from liability, but also from the great public expense of having to contest a trial” and 

placing on the claimant the burden to both plead and prove his or her case “relieves the 

government of the expense of discovery and trial in many cases”. Odom v Wayne County, 482 

Mich 459, 478-79; 760 NW2d 217 (2008), citing Mack, supra at 203, n 18 and Walsh, supra at 

624. 

“[A] ‘central purpose’ of governmental immunity is ‘to prevent a drain on the state’s 

financial resources, by avoiding even the expense of having to contest on the merits any claim 

barred by governmental immunity.’” Costa v Community Emergency Medical Services, Inc, 475 

Mich 403, 410 (2006). Thus, merely allowing governmental entities to assert immunity “while 

simultaneously requiring that they disrupt their duties and expend time and taxpayer resources to 

prepare [a] defense, would render illusory the immunity afforded by the [GTLA].” Id.  

“Under the governmental tort liability act (GTLA), MCL 691.1401 et seq., governmental 

agencies are broadly shielded from tort liability.”73  That is, governmental agencies engaged in 

governmental functions are immune from suit, unless a statutory exception applies.74  Inherent in 

the GTLA’s broadly conferred immunity is the requirement that a party seeking to avoid such 

																																																													
73  Fairley, supra. 
 
74  Mack, supra. 
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immunity must both plead and prove his or her claim falls within one of the limited number of 

statutory exceptions to immunity.75  Therefore, just as the government does not waive immunity 

by failing to raise the defense, a claimant cannot invoke the court’s jurisdiction unless his or her 

claim is both pleaded and proved.76 

In most cases, the trial court or the court of claims is the court of first instance in claims 

brought against the government.  As such, the court of first instance must be mindful of the 

limits of its jurisdiction over such claims.  If the claimant has failed to demonstrate the case falls 

within a statutory exception, then the claimant has failed to satisfy the statutory conditions 

precedent to the Legislature’s strictly confined waiver of the government’s inherent immunity. 

 The reason for this is that unless a statutory exception applies in a given case, the 

governmental agency cannot be deemed to have waived its preexisting and inherent immunity.  

The Legislature, on behalf of the people of the state of Michigan, confer jurisdiction on courts 

over claims against the government in only a small subset of cases.  Otherwise, the immunity of 

the government has not been waived. 

 Indeed, pleading and proving a claim in avoidance of immunity is a “condition 

precedent” to the waiver and to a court’s exercise of jurisdiction over the claim.  The procedural 

consequences of the rule of law that the government is inherently immune unless the claimant 

has satisfied the condition precedent to waiver is that the appellate courts have immediate 

jurisdiction over appeals from a trial court’s order denying the government’s claim of immunity 

under MCR 2.116(C)(7), or “denying a motion for summary disposition under MCR 

																																																													
75  Id. 
 
76  Id.  See also McCann v Michigan, 398 Mich 65, 77, n 1; 247 NW2d 521 (1976) (RYAN, J.) 
(the inapplicability of immunity, i.e., that the government is not immune from suit, is an element 
of plaintiff’s case). 
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2.116(C)(10).”  See MCR 7.203(A) and MCR 7.202(6)(a)(v).  Further, the application of 

governmental immunity is a question of law, subject always to de novo review by the appellate 

tribunal addressing its application to a given case.77 

 Thus, when faced with a governmental entity’s claim of immunity from suit, a trial court 

must always decide, as a matter of law, whether the claimant has both pleaded and proved 

sufficient facts to access the courts and proceed with his or her claim against the government.  Of 

course, in the latter case, the claimant must still prove the necessary elements of the underlying 

tort claim allowed by the GTLA, i.e., that an actionable defect existed in the highway under 

MCL 691.1402.78 

 The trial court conflated the MCR 2.116(C)(7) standard with the “genuine issue of 

material fact” standard of MCR 2.116(C)(10), as if there was no difference in application of 

these two court rules.79  This conflation resulted in the conclusion that a pleaded, but not 

necessarily proved, claim against the government is sufficient to survive the summary 

disposition.  This is error. 

 The evidence presented by Macomb in light of Menard’s notice and complaint should 

have been assessed by the trial court under the proper reviewing framework for claims against an 

immune governmental entity.  As the burden is always on the claimant to both plead and prove 

his or her claim falls within an exception to the government’s preexisting and inherent 

																																																													
77  Mack, supra at 193. 
 
78  Suttles v State of Michigan, 457 Mich, 635, 653; 578 NW2d 295 (1998). 
 
79  See, e.g., Yono, 306 Mich App at 677-686. 
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immunity,80 it is incumbent on the trial court to assess at the preliminary stage of the proceedings 

whether it has jurisdiction to proceed further.81  

IV. THE TRIAL COURT ERRED IN CONCLUDING THAT MENARD HAD PLEAD 
AND PROVED THE EXISTENCE OF AN ACTIONABLE DEFECT SUFFICIENT TO 
SURVIVE SUMMARY DISPOSITION 

	

 A.  Standard of Review 
	

 A trial court's decision on a motion for summary disposition is reviewed de novo, as is an 

issue of governmental immunity. Sharp v City of Benton Harbor, 292 Mich App 351, 352; 806 

NW2d 760 (2011). Summary disposition is warranted under MCR 2.116(C)(7) when a claim is 

barred because of immunity granted by law. Miller v Lord, 262 Mich App 640, 643; 686 NW2d 

800 (2004). 

 B. Law 
	

 Under the governmental tort liability act, MCL 691.1401 et seq., “a governmental agency is 

immune from tort liability if the governmental agency is engaged in the exercise or discharge of 

a governmental function.” MCL 691.1407(1). “An exception to this immunity is found in MCL 

691.1402, the highway exception, which allows individuals to ‘recover the damages suffered by 

him or her’ resulting from a municipality’s failure to keep highways ‘in reasonable repair and in 

a condition reasonably safe and fit for travel.’” Bernardoni v City of Saginaw, 499 Mich 470, 

																																																													
80  Mack, 467 Mich at 204. 
 
81  Greenfield Const Co, supra at 193 (stating that “[l]egislative waiver of a state’s suit immunity 
merely establishes a remedy by which a claimant may enforce a valid claim against the state and 
subjects the state to the jurisdiction of the court”). 
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473; 866 NW2d 109 (2016) quoting MCL 691.1402(1). Specifically, MCL 691.1402(1) provides 

in relevant part: 

Each governmental agency having jurisdiction over a highway shall maintain the 
highway in reasonable repair so that it is reasonably safe and convenient for 
public travel. A person who sustains bodily injury or damage to his or her 
property by reason of failure of a governmental agency to keep a highway under 
its jurisdiction in reasonable repair and in a condition reasonably safe and fit for 
travel may recover the damages suffered by him or her from the governmental 
agency. 

This provision establishes the duty to maintain the highway in reasonable repair; it does not 

establish a duty to keep the highway reasonably safe. Wilson v Alpena Co Rd Comm, 474 Mich 

161, 168; 713 NW2d 717 (2006). An imperfection in the road will only rise to the level of a 

compensable defect when the imperfection is one which renders the highway not “reasonably 

safe and convenient for public travel.” Id. 

 C.  Analysis 
	

 Menard claims that the width of the road was insufficient, being too narrow, and was a cause 

of the accident.  The Supreme Court dramatically redefined and narrowed the highway exception 

in Nawrocki v Macomb County Road Commission, 463 Mich 143; 615 NW2d 702 (2000).  In 

Nawrocki, the court first reaffirmed that the grant of immunity is broad subject only to narrowly 

drawn exceptions: “There is one basic principle that must guide our decision today:  The 

immunity conferred upon governmental agencies is broad and the statutory exceptions thereto 

are to be narrowly construed.” Id. at 158. 

 In Nawrocki, the court explicitly held that the duty under the Highway Exception extends 

to the “physical structure of the roadbed surface, paved or unpaved, designed for vehicular 
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travel…” Id. at 183.  The court in this opinion explicitly highlights the area of the road from 

which a claim can arise stating: 

“We believe the plain language of this sentence definitively limits the state and 
county road commission’s duty with respect to the “location” of the alleged 
dangerous or defective condition; if the condition is not located in the actual road 
bed designed for vehicular travel the narrowly drawn exception is inapplicable 
and liability is not attached.”  Nawrock, Id., p.161-162. 

The court successively has strictly adhered to this requirement that the defect arise within the 

roadbed surface.  In Grimes v Michigan Department of Transportation, 475 Mich 72, 87-91; 715 

NW2d 275 (2006), the court overruled previous precedent and held that the shoulder of the road 

is not designed for vehicular travel stating: 

“Consistent with the language of the Highway Exception we conclude that the 
shoulder is not designed for vehicular travel.  As this court previously held in 
Nawrocki, the focus of the Highway Exception is the actual physical roadbed.  
Moreover, by concluding that the shoulder is not “designed for vehicular travel,” 
we fulfill our obligation to give affect every word of the Highway Exception.”   

Id. at 92. 

It Mitchell v City of Detroit, 264 Mich App 37; 689 NW2d 239 (2004), the court held that the 

definition of highway under the Governmental Tort Liability Act, MCL 691.1401(e) does not 

include a berm and accordingly, again, no exception to governmental immunity was found. “The 

Highway Exception to governmental immunity does not apply here because the plain language 

of MCL 691.1401(e) does not support the conclusion that berms are included within the 

definition of the term ‘highway.’” Id. at 43.   

  Also instructive with regard to the matters at issue in this case is the Supreme Court’s 

decision in Hagerty v Board of Manistee County Road Commissioners, 493 Mich 933; 825 

NW2d 581 (2013). In Hagerty, the Court of Appeals allowed a wrongful death case to proceed 
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where the claimed cause of injury was a dust cloud which had formed from a material upon the 

road, the court finding that this material was part of the roadbed stating: “Here, the defect in the 

roadbed surface was in situ soil that easily disbursed into a dust cloud.  To the extent that the 

board argues that the dust cloud is the natural accumulation that is suspended temporarily above 

the roadbed surface, the board’s argument is without merit.  Because the dust is part of the 

roadbed surface, there is no additional accumulation of natural substance on top of the road.  

Instead part of the roadbed surface with kicked into the air by traffic.” ATTACHMENT Q, 

Hagerty v Bd of Manistee County Road Comm’rs, Unpublished Opinion of the Michigan Court 

of Appeals, issued September 11, 2012 (Docket Nos. 304369, 304439). In addition, the claim 

was made that soft sand had accumulated along a four foot edge of the surface of the road 

because of traffic eroding the roadbed surface: “Further, to the extent the board argues that the 

four foot edge of soft sand is a natural accumulation, the same problem exists.  The soft sand 

allegedly occurs because traffic erodes the roadbed surface. Thus, it is part of the roadbed 

surface, not the accumulation of a foreign substance like ice or snow.” 

 Relevant to the present case is the order entered by the Supreme Court which sets forth 

clearly the reasoning for the order reversing the trial court and remanding the case for entry of an 

order granting summary disposition. The court both reversed the Court of Appeals and vacated 

the remainder of the court’s analysis.  The court explicitly found that the dust cloud was not part 

of the physical structure of the roadbed: “A dust cloud arising from an unpaved road is not a 

defect in the physical structure of the roadbed.”  Id.  

Likewise, the apparent claimed defect here is that the road should not have been allowed 

to narrow, meaning that the berm (which is no longer in and is clearly not part of the roadbed) 

should not have been allowed to exist.  Such a claim does not involve the physical structure of 
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the roadbed.  It either involves a structure outside the roadbed and outside of the highway as 

defined under the GTLA, or a characteristic which has nothing to do with the condition of the 

roadbed surface.  The Supreme Court in Hagerty, supra, stated that “[t]he accumulation of gravel 

whether natural or otherwise does not implicate a defendant’s duty to maintain the highway in 

reasonable repair.” 

The court considers the accumulation of material, i.e., berms, upon the roadbed surface 

whether originally part of the roadbed surface itself, or not, under the broad grant of immunity / 

narrow exception analysis as not involving a defect in the surface of the roadbed.  Instead, it is 

viewed as a material upon the roadbed and not actionable.   

Likewise, the road width does not involve a defect in the roadbed surface.  Road width 

involves the amount of road available, not the condition of the road that is available.  Road width 

involves the quantity of road and its dimension, not the condition of the roadbed surface.  Both 

narrow and wide roads can be either smooth or rough.  In summary, there simply is no case law 

to support a claim alleging failure to maintain the repair resulting in a defect which is a narrowed 

road width.  

V. THE TRIAL COURT ERRED IN CONCLUDING THAT MENARD’S INJURIES 
WERE CAUSED BY A HIGHWAY DEFECT WHERE THERE WAS NOT EVEN 
CONSISTENT EVIDENCE OF THE EXACT DEFECT AND NO EVIDENCE OTHER 
THAN SPECULATION OF HOW THESE “ALLEGED” BUT NEVER PROVEN 
DEFECTS WERE THE REASON FOR MENARD’S INJURIES 

 

 A.  Standard of Review 
	

 This Court reviews de novo a trial court’s ruling on a summary disposition motion filed by a 

governmental entity under MCR 2.116(C)(7). Plunkett v DOT, 286 Mich App 168, 174; 779 
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NW2d 263 (2009). Further, the proper interpretation of a statute is a question of law subject to 

our de novo review. Id. 

 B. Law 
	

 MCL 691.1402 in part provides: 

A person who sustains bodily injury or damages to his or her property by reason 
of failure of a governmental agency to keep a highway under its jurisdiction in 
reasonable repair and in a condition reasonably safe and fit for travel may recover 
the damages suffered by him or her from a governmental agency. 

[Id. (emphasis added).] 

The plain and unambiguous text of the statute provides that recovery is permitted where the 

injury occurs “by reason of” a failure to keep in reasonable repair and in a condition reasonably 

safe and fit for travel.  In Haliw v City of Sterling Heights, 464 Mich 297, 309, 310; 627 NW2d 

581 (2001), the court in analyzing the highway claim under MCL 691.1402(1) applied traditional 

negligence principles requiring that both cause in fact and proximate cause must be established.  

The court correctly noted that in order to establish a case of negligence, a plaintiff must be able 

to prove both cause in fact and proximate cause.  Id. at 310.  See also Skinner v Square D Co., 

445 Mich 153, 162-163; 516 NW2d 475 (1994).  In order to establish cause in fact, a plaintiff 

must be able to establish that but for the defendant’s negligent conduct, the harmful result would 

not have come about: “Cause in fact requires that the harmful result would not have come about 

but for the defendant’s negligent conduct.”  Haliw, supra at 310. A causation theory in turn must 

have a basis in established fact, slight evidence not being enough.  Skinner, supra at 164.  A 

causation theory that has some factual support but is at best just as possible as another theory is 

insufficient. Id. at 164-165.  A plaintiff instead must present admissible, substantial evidence 
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from which a jury may conclude that more likely than not, but for defendant’s conduct, the 

plaintiff’s injuries would not have occurred. Id. As stated in Skinner: 

The mere possibility that a defendant’s negligence may have been the cause, 
either theoretical or conjectural of an accident is not sufficient to establish a 
causal link between the two. There must be a reasonable likelihood of probability 
other than a mere possibility. Id. at 166. 

Although causation is more often a question for the jury, where there is no issue of material fact, 

the court may decide the issue itself.  Reeves v Kmart Corporation, 229 Mich App 466, 478-481; 

582 NW2d 841 (1998); Halbrook v Honda Motor Co, 224 Mich App 437, 446; 569 NW2d 836 

(1997), Babula v Robertson, 212 Mich App 45, 54; 536 NW2d 834 (1998). 

 C. Analysis 
	

 Even if a “berm” could be considered a defect, and even if the “berm” itself made the 

highway “narrower” (neither of which Macomb concedes here), there is no proof that the 

narrowness was the “cause” of the accident. If the plaintiff cannot even establish the existence of 

a permanent and persistent defect then his or her claim can proceed no further. Imig testified his 

habit was driving as far over to the right as he could. He further testified he did not see Menard 

until it was too late for him to stop. The “glare” of hi-beam headlights from Everson’s vehicle 

traveling in the opposite direction, which temporarily blinded Imig, is also cited as another 

intervening cause in the chain of events that led to him not seeing Menard in time to stop. Imig 

testified he was paying attention to the side of the road at the grass line as he was driving 

because he was facing the bright lights from Everson’s ongoing vehicle. ATTACHMENT E, 

pp. 62-63. And, he did not have enough time to stop his vehicle and believed the condition of the 

roadbed increased his stopping distance. 
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The “narrowness” of the roadway nowhere appears as the culprit behind Imig’s collision 

with Menard’s bicycle. It is normal for a driver to stay to the right. And in fact, Imig’s admitted 

habit of always driving as far to the right as possible and his testimony that he was doing this just 

before he hit Menard, appear to be the reasons Imig’s vehicle came into contact with Ryan 

Menard. There is no allegation that Imig had to swerve to the right to avoid Everson’s vehicle, or 

that it was the alleged narrowness of the roadway itself that created the situation of Imig’s 

vehicle being behind Menard. Menard’s testimony also does not point to the road’s narrowness. 

He simply stated he was riding his bike and avoiding potholes. He does not say he was unable to 

guide his bike further to the right to avoid being hit by Imig. And, in fact, he testified he 

expected, like other vehicles, Imig would simply pass around his left side. Presumably, like the 

other vehicles before his, Imig could have had room to swerve to avoid Menard if he had seen 

him in time. All of this points overwhelmingly, if not solely, to the conclusion that Imig hit 

Menard because he did not see him and, by the time he did, it was too late to stop. Therefore, the 

alleged narrowness of the road is not linked to the “cause” of the accident. 

Any unreasonably unsafe condition of the roadbed surface also did not cause the 

collision. Imig testified that by the time Menard’s bicycle appeared, it was too late for him to 

stop. Even if the condition of the roadbed affected the operation and handling of Imig’s vehicle, 

it did so only because Imig admittedly was unable to stop in time. The undisputed and 

uncontroverted facts of this case establish the most fundamental and glaring deficiency on the 

part of Plaintiff in order to establish liability under MCL 691.1402.  There simply is no evidence 

whatsoever that the road in this case was a cause of the accident.  

 The following are unmistakable and indisputable facts which the Plaintiff cannot avoid 

which demonstrate an absence of cause in fact and proximate cause: 
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a. Defendant Imig, the driver of the motor vehicle which struck Plaintiff, Menard 
turned onto Hipp Road and proceeded in a straight line until he collided with 
Plaintiff.  ATTACHMENT E, Imig Dep. Tr., p. 44. 

b. The Defendant driver, Mr. Imig, attempted to keep his vehicle as close to the edge 
of the road of what he called the grass line stating he was always next to the grass 
line.  (passenger side, eastside of the road).  He always drives to the far right on 
dirt roads.  Id., pp. 43-44, 60. 

c. Defendant Imig testified that he was doing approximately 25 miles per hour at the 
time of the collision.   Id., p. 41. 

d. Defendant Imig testified that he only saw and recognized the Plaintiff in the road 
when he was approximately 20 feet from him. Id., p. 63. 

e. Defendant Imig testified that in his opinion, he had no time to steer and that he 
was only able to brake which occurred at the same time he struck the Plaintiff.  
Id., p. 64. 

f. That perception reaction time to recognize and make a decision to act upon 
observing an object in the road is at minimum one and a half seconds.   

g. That at 25 mph, stopping distance is beyond 20 feet instead in the range of (insert 
feet).  At 25 mph a vehicle travels 36.667 feet per second. 

h. That there is no physical evidence or testimony to establish that Plaintiff had time 
to react, execute a braking maneuver and stop, or steer to avoid the collision from 
the point in time that he recognized Plaintiff in the road.  Perception reaction time 
alone at 1.5 seconds is 55 feet if travelling 25 mph. 

i. That Plaintiff was traveling northbound on Hipp Road and had been successfully 
passed without collision by other northbound vehicles prior to the collision.  
ATTACHMENT D, Menard Dep. Tr., pp. 87,88,39,41. 

j. That Plaintiff noticed headlights from behind recognizing that a car was 
approaching from behind.  Id., p. 38. 

k. That Plaintiff expected that he would be passed by the car approaching from the 
rear as had occurred previously when other cars had passed him.  Id., pp. 39, 40, 
41. 

l. That Plaintiff’s testimony was that he was as far to the right as he could be.  Id., 
pp. 40-41. 

m. That the point of impact occurred on the passenger side front bumper of the 
Defendant Imig’s pick-up truck closer to the passenger edge of the truck than the 
center of the truck on the front bumper.   

n. That Plaintiff claimed that he was dodging potholes at the time of the occurrence 
Id., p. 40. 
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o. That no photographs or measurements exist from the date of the occurrence or 
following days prior to any regrading of the road to establish by physical 
evidence, the dimensions of any road surface irregularities such as potholes or  the 
location of any irregularities.  

p. That no physical evidence exists in the form of photographs, or measurements 
taken on the day of the occurrence or immediately following the occurrence prior 
to any regrading to establish the location of the occurrence or conditions in the 
area of the occurrence. 

q. That neither Defendant Imig, who collided with Plaintiff, nor Defendant Everson, 
the driver approaching from north to south, at any time testified that they had 
difficulty controlling their vehicles as a result of the condition of the roadbed i.e., 
none of them testified to skidding, sliding, having steering problems or any other 
difficulty controlling their vehicles. ATTACHMENT E, p. 66-67; 
ATTACHMENT F, Everson Dep. Tr., pp. 30-31; 81, 83. 

r. That in the company of Plaintiff on the same day and in the vicinity, were two 
other bicyclists, Jeff Fietsam and Logan Ganfield, who testified that they had no 
difficulty controlling their bicycles on the road.  ATTACHMENT G, Ganfield 
Dep. Tr., p. 27; ATTACHMENT H, Fietsam Dep. Tr., p. 27. 

s. That Plaintiff Menard did not testify that he had lost control of his bicycle as a 
result of conditions existing on the road, instead testifying that he had moved over 
to the right as far as possible.  ATTACHMENT D, pp. 40-41.  

t. That the testimony of the location where Mr. Imig was driving as close to the 
eastern edge of the road as possible and Plaintiff Menard as far to the right as he 
could get put Plaintiff in line to be struck by Mr. Imig. 

Simply stated, whether the road had potholes, whether the road was narrow, or whether 

the road had wash-boarding, the accident was going to occur.  The reason the accident happened 

is that Mr. Imig, as was his practice, was driving right along the passenger side or eastern edge of 

the road.  The Plaintiff, Menard, in turn was driving his bicycle within the same area, likely 

within three feet of the edge of the road.  Mr. Imig did not recognize and appreciate the presence 

of the Plaintiff within an assured clear distance to stop.  Once Mr. Imig recognized the Plaintiff, 

he had less than .54 of a second to successfully execute a maneuver to avoid hitting the Plaintiff 

which was not possible because Everson was driving in the opposite direction just across from 

Imig when the collision occurred. 
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 Highly disputed in this case is whether Mr. Imig had the capacity to have appreciated and 

observed the Plaintiff, Mr. Menard, prior to the accident, or whether his vision was obstructed by 

the headlights of Defendant Everson approaching in the opposite direction southbound.  In other 

words, this is the reason why Mr. Imig only appreciated the presence of Plaintiff when he was 

approximately 20 feet away.   

 The indisputable evidence in this case establishes that there was no lack of ability to 

control the bicycle or either of the two vehicles as a result of the condition of the road.  On that 

basis alone, dismissal was warranted.  Even if there was some evidence of an inability to control, 

which there isn’t, further indisputable facts of this case established that Defendant Imig did not 

recognize and appreciate the presence of Plaintiff Menard within a distance where he could 

execute a maneuver to avoid the collision. Terry Imig, who admittedly always drives as close as 

possible to the edge of the road, was so driving his truck on a dirt road in Macomb County at 

10:30 at night when he struck Ryan Menard, who was riding his bicycle along the side of the 

road traveling in the same direction.  

Imig testified he did not see Ryan because he was at least partially blinded by the hi-

beam headlights from the oncoming vehicle driven by Ms. Everson. Ms. Everson admitted to 

having put her high beam headlights on as she traveled towards and past Mr. Imig, although she 

denied it interfered with his driving. The number of intervening and commingling causal events 

that took place within this transaction and which most certainly under the facts gave rise to the 

unfortunate accident suffered by Ryan Menard has little, if anything to do with an “actionable 

defect” in the “highway” as those are defined in the highway exception without conceding that 

there was one. 
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Imig testified by the time he saw Ryan, it was too late for him to stop. He estimated he 

was traveling approximately 25 miles per hour and that he first saw Ryan when he was only 20 

feet from him. Neither Imig or Everson claimed that their driving was affected by the condition 

of the road. Neither of Ryan’s two companions testified that the roadbed or any condition of the 

road affected the operation of their bicycles. Ryan testified he was dodging potholes, but that he 

was able to get over to the right side of the road before he was struck by Imig. 

CONCLUSION 
	

Menard, who seeks to lift the government’s steeled veil of immunity, must demonstrate 

that an actionable highway defect caused his injuries. He does not claim that any defect in the 

roadbed surface caused him to lose control of his bike, to drive one way or another, or fall, falter, 

or swerve into the path of traffic of Imig. Indeed, he testified he was riding along and assumed 

the cars coming up on him from the rear would simply swerve around him. The collision itself is 

what caused his injuries. Put another way, his injuries did not arise out of an actionable defect in 

the actual surface of the roadbed.  

The preceding is a rather practical explanation of the causal hurdles the claimant is trying 

to clear as he runs towards the sought after prize at the end of the race – a viable claim against 

the government. However, the practical reality is that it is impossible to claim in this case that 

Menard’s injuries were simply “caused by” a defect in the roadbed surface – an actionable 

defect, that is – the roadbed was reasonably safe and convenient for public travel when such 

travel was engaged at a reasonable speed considering the ordinary seasonal conditions of the 

road – potholes, berms, bumps, rough or washboard conditions on rural dirt roads in Michigan in 

the month of June are not actionable highway defects within the meaning of the highway 
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exception. See Jones v Detroit, 171 Mich 608, 611; 137 NW 513 (1912); Wilson v Alpena Co Rd 

Comm, 474 Mich 161, 170; 713 NW2d 717 (2006). 

Circumstances that were alleged to exist in this case are addressed by Michigan’s 

voluminous jurisprudence. Aspects about the roadway, i.e., potholes, berms, bumps, brush, trees, 

dust, debris are not actionable defects; the actions and conduct of other pedestrians and vehicles 

(even ones that might be caused by these non-actionable roadbed conditions) are things about the 

roadway, and as such, are not actionable defects; the general environmental conditions at the 

particular time and place (weather, seasonal changes in the angle of the sunlight, darkness, dusk 

and dawn); dust clouds (Hagerty, supra); temporary roadbed conditions, trees, obstructions; 

reasonably expected temporary and transient changes in the road bed surface occasioned by 

highway work are not “actionable defects” (Palletta v Oakland County Rd Comm’n, 491 Mich 

897; 810 NW2d 383 (2012)), and therefore do not give rise to claims against the government 

because they are not persistent, permanent, static defects in the surface of the highway. A freshly 

graded road, or one which has been narrowed (causing it to be more difficult to pass with 

oncoming traffic), or one recently widened that may have soft shoulders is not uncommon in the 

summer months, and reasonable travel over these conditions is ordinarily possible. “[A] road in 

bad repair, or with rough pavement, is not per se one that is not reasonably safe.” Wilson, 474 

Mich at 169, citing Jones v Detroit, 171 Mich 608; 137 NW 513 (1912). “‘Nearly all highways 

have more or less rough and uneven places in them, over which it is unpleasant to ride; but 

because they have, it does not follow that they are unfit and unsafe for travel.’” Id. at 169-170, 

quoting Jones, supra. 
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RELIEF REQUESTED 
	

 For the foregoing reasons, Macomb respectfully requests the Court to reverse the trial 

court and order it to grant the motion for summary disposition on the grounds of governmental 

immunity. 

Respectfully submitted, 
 

 
____________________ 
Carson J. Tucker (P62209) 
117 N. First St., Suite 111 
Ann Arbor, MI 48104-1354 
(734) 629-5870 
cjtucker@lexfori.org 

 
 
Dated: June 28, 2017 
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Menard’s Notice of Intent, 
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Trial Court’s Opinion and Order Denying 
Macomb’s Motion for Reconsideration, 
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  1                           STATE OF MICHIGAN 
  2          IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 
  3    
  4   SHELLY MENARD, Conservator of RYAN 
  5   MENARD, a Minor, 
  6                   Plaintiff, 
  7        vs.                   Case No. 14-3145-NI 
  8                              Hon. James Maceroni 
  9   TERRY R. IMIG, SHARRYL ANN EVERSON 
 10   and MACOMB COUNTY DEPARTMENT OF ROADS, 
 11                   Defendants. 
 12   ____________________________ 
 13    
 14    
 15        The Deposition of RYAN MENARD, 
 16        Taken at 24825 Little Mack, 
 17        St. Clair Shores, Michigan, 
 18        Commencing at 9:09 a.m., 
 19        Friday, September 4, 2015, 
 20        Before Susan L. Lowry, CSR-2636. 
 21    
 22    
 23    
 24    
 25    
00002 
  1   APPEARANCES: 
  2    
  3   JAMES McKENNA 
  4   Thomas, Garvey & Garvey, PC 
  5   24825 Little Mack Avenue 
  6   St. Clair Shores, Michigan 48080-3224 
  7   586.779.7810 
  8   AND 
  9   FRANCIS M. FITZGERALD 
 10   Francis M. Fitzgerald PC 
 11   35752 Harper Avenue, Unit A 
 12   Clinton Township, Michigan 48035-3276 
 13   586.469.2100 
 14        Appearing on behalf of the Plaintiff. 
 15    
 16   JASON R. MATHERS 
 17   Harvey Kruse, PC 
 18   1050 Wilshire Drive, Suite 320 
 19   Troy, Michigan 48084-1526 
 20   248.649.7800 
 21        Appearing on behalf of the Defendant Terry R. Imig. 
 22    
 23    
 24    
 25    
00003 
  1   JOHN A. DOLAN 
  2   York, Dolan & Tomlinson, PC 
  3   42850 Garfield Road, Suite 101 
  4   Clinton Township, Michigan 48038-5026 
  5   586.263.5050 
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  6        Appearing on behalf of the Defendant Macomb County 
  7        Department of Roads. 
  8    
  9   SARAH LYONS 
 10   The Hanover Law Group 
 11   25800 Northwestern Highway, Suite 400 
 12   Southfield, Michigan 48075-8403 
 13   248.233.5532 
 14        Appearing on behalf of the Defendant Sharryl Ann 
 15        Everson. 
 16   ALSO PRESENT: 
 17   Shelly Menard 
 18    
 19    
 20    
 21    
 22    
 23    
 24    
 25    
00004 
  1                        TABLE OF CONTENTS 
  2    
  3    WITNESS                                  PAGE 
  4    RYAN MENARD 
  5    
  6    EXAMINATION 
  7    BY MR. DOLAN                              5 
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 21    
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 25    Answer to 34-E 
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  1   Clinton Township, Michigan 
  2   Friday, September 4, 2015 
  3   9:09 a.m. 
  4    
  5                           RYAN MENARD, 
  6        was thereupon called as a witness herein, and after 
  7        having first been duly sworn to testify to the truth, 
  8        the whole truth and nothing but the truth, was 
  9        examined and testified as follows: 
 10                   EXAMINATION 
 11   BY MR. DOLAN: 
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 12   Q.   Ryan, my name is Jack Dolan and I represent the Macomb 
 13        County Department of Roads and also Macomb County in 
 14        this case.  Throughout the deposition I'll ask you 
 15        questions, and ordinarily when we converse back and 
 16        forth, it's pretty common to start answering a 
 17        question before it's fully asked.  So for the benefit 
 18        of our court reporter, who's taking it all down, and 
 19        so we all understand everything, please allow me to 
 20        completely finish the question before you answer. 
 21                   Also, throughout the course of the 
 22        deposition, attorneys will oftentimes make objections. 
 23        It's important for you to focus on my question and not 
 24        pay attention to the objection unless your attorney, 
 25        in the course of the objection, is instructing you not 
00006 
  1        to answer.  That way you won't lose track of the 
  2        question I have just asked and you'll still be able to 
  3        answer it, hopefully.  Of course, if you don't 
  4        understand a question, please ask me to stop and 
  5        rephrase and I'll try to accommodate you on that. 
  6   A.   Okay. 
  7   Q.   Also, it's important to answer yes or no if that's 
  8        what you mean rather than one of the ways we sometimes 
  9        communicate a yes or no. 
 10   A.   Yes. 
 11   Q.   Is this the first time you've had a deposition taken? 
 12   A.   Yes. 
 13   Q.   Now, you just took an oath.  You understand what an 
 14        oath is, correct? 
 15   A.   Yes. 
 16   Q.   You're supposed to answer all the questions pursuant 
 17        to the oath you just took. 
 18                   Can you please state for me your current 
 19        address? 
 20   A.   8279 34 Mile Road, Bruce Township, 48065 is the ZIP 
 21        code. 
 22   Q.   What's your date of birth? 
 23   A.   May 21st, 1998. 
 24   Q.   How long have you lived at that address? 
 25   A.   It will be seven years in November. 
00007 
  1   Q.   Who do you reside there with? 
  2   A.   My mom, my dad and my sister. 
  3   Q.   And throughout that seven years, has anyone else 
  4        resided there with you besides just your mom, your dad 
  5        and your sister? 
  6   A.   My older brother. 
  7   Q.   What's his name? 
  8   A.   Luke Menard. 
  9   Q.   And with regard to your older brother and your sister, 
 10        can you explain to me the age relationship between the 
 11        three of you? 
 12   A.   Luke is 20, he's three years older than me, and my 
 13        sister is 16, so she's a year younger than I am. 
 14   Q.   Where does Luke currently live? 
 15   A.   At Michigan State. 
 16   Q.   So he attends Michigan State University; is that 
 17        correct? 
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 18   A.   Yes. 
 19   Q.   And when he's not attending Michigan State, does he 
 20        come home or does he stay up there or go somewhere 
 21        else? 
 22   A.   No, he stays up there. 
 23   Q.   So he has some type of employment up there? 
 24   A.   Yes. 
 25   Q.   And what year would he be entering come this fall at 
00008 
  1        Michigan State, if you know? 
  2   A.   I'm not really sure. 
  3   Q.   Now, prior to living in Michigan, where did you live? 
  4   A.   Indiana. 
  5   Q.   And you moved from Indiana up to Bruce Township; is 
  6        that right? 
  7   A.   Yes. 
  8   Q.   And had you previous to living in Michigan lived your 
  9        entire life in Indiana? 
 10   A.   Yes. 
 11   Q.   And prior to moving up to Michigan, where did you live 
 12        in Indiana? 
 13   A.   In Fishers, Indiana. 
 14   Q.   Pardon me? 
 15   A.   Fishers, Indiana.  Do you need the street address? 
 16   Q.   Can you help me out and just tell me what the spelling 
 17        of Fishers is? 
 18   A.   F-I-S-H-E-R-S. 
 19   Q.   And what grade did you move in when you came to 
 20        Michigan? 
 21   A.   I was going into sixth grade. 
 22   Q.   So you completed fifth grade and you were about to 
 23        start sixth grade. 
 24   A.   Yes. 
 25   Q.   Now, was Indiana on the same sort of school system as 
00009 
  1        they are up in Michigan?  Were you finishing 
  2        elementary and about to start middle school? 
  3   A.   I'm not really sure. 
  4   Q.   When you got up to Michigan, did you start in a middle 
  5        school? 
  6   A.   Yes. 
  7   Q.   What was the name of the school? 
  8   A.   Powell Middle School. 
  9   Q.   Now, while you were down in Indiana, did you 
 10        participate in any sports? 
 11   A.   Yes.  Hockey, football, track. 
 12   Q.   Now, were these sports through the school that you 
 13        were in or were they through some other body other 
 14        than the school you were in while you were in Indiana? 
 15   A.   Hockey was through a different -- it was through a 
 16        travel program; football was through a different 
 17        program, but track was through the school. 
 18   Q.   What was the football program you were in down there? 
 19   A.   I'm not really sure of the exact name. 
 20   Q.   How many years did you play football? 
 21   A.   From -- I'm not really sure exactly when that league 
 22        started. 
 23   Q.   Was it flag football? 
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 24   A.   Yes. 
 25   Q.   It was non-contact flag football you were playing 
00010 
  1        while you were in Indiana, correct? 
  2   A.   When I was younger. 
  3   Q.   At some point in time, did you switch from flag 
  4        football to contact football while you were in 
  5        Indiana? 
  6   A.   Yes. 
  7   Q.   What grade was that? 
  8   A.   I'm not really sure of the exact grade. 
  9   Q.   How many grades did you play contact football in 
 10        Indiana? 
 11   A.   I'm not really sure of the exact like grades. 
 12   Q.   Was it more than one? 
 13   A.   Yes. 
 14   Q.   When did you start playing ice hockey? 
 15   A.   Three years old. 
 16   Q.   And when you left for Michigan, were you still playing 
 17        ice hockey? 
 18   A.   Yes. 
 19   Q.   At what level did you start playing organized ice 
 20        hockey? 
 21   A.   I'm not really sure the exact like age, but like -- 
 22   Q.   Were you like a Mite or what were you called? 
 23   A.   Mini Mite. 
 24   Q.   Mini Mite? 
 25   A.   Yeah. 
00011 
  1   Q.   At the time you left and came up to Michigan, what was 
  2        your classification? 
  3   A.   I'm not really sure. 
  4   Q.   Were you a Squirt?  Were you a Pee Wee?  Were you a 
  5        Midget or some other classification? 
  6                   MR. McKENNA:  You left one, come on. 
  7                   MR. DOLAN:  I'm just letting him -- I'm 
  8        trying to help him out here. 
  9   BY MR. DOLAN: 
 10   Q.   If you're not sure, that's fine. 
 11   A.   Yeah, I'm not really sure. 
 12   Q.   And you had played down -- you mentioned you played 
 13        travel? 
 14   A.   Yes. 
 15   Q.   How many years did you play travel in Indiana? 
 16   A.   In Indiana, one year. 
 17   Q.   Was that the last year -- 
 18   A.   Yes. 
 19   Q.   -- before you moved? 
 20   A.   Yes. 
 21   Q.   What was the name of your team? 
 22   A.   The Indianapolis Racers. 
 23   Q.   How many kids were on the team? 
 24   A.   I'm not really sure of the exact number. 
 25   Q.   And this was for one season that you played there? 
00012 
  1   A.   Yes. 
  2   Q.   What position did you play? 
  3   A.   I played all of them but goalie pretty much. 
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  4   Q.   How many lines were on the team, four lines? 
  5   A.   I'm not really sure. 
  6   Q.   How many defensemen? 
  7   A.   I -- 
  8   Q.   You don't remember? 
  9   A.   I don't remember. 
 10   Q.   Would you travel within the state or out of state 
 11        also? 
 12   A.   Out of state also. 
 13   Q.   And did you compete in a state tournament? 
 14   A.   I'm not really sure. 
 15   Q.   Do you know what -- was there a ranking for your team 
 16        in terms of the class ranking for the level that you 
 17        were playing at? 
 18   A.   No, I'm not really sure. 
 19   Q.   Do you remember what your coach's name was? 
 20   A.   Mike Murphy.  He was the head coach. 
 21   Q.   Do you remember any other coaches' names? 
 22   A.   No, I don't remember. 
 23   Q.   Do you remember any of your teammates' names? 
 24   A.   Danny Popowitz is the only one that I remember. 
 25   Q.   Now, your football, were you playing on some sort of 
00013 
  1        travel football team down there? 
  2   A.   No, it wasn't travel. 
  3   Q.   So then you moved up to Michigan, right?  Do you 
  4        remember what time of year it was you moved up to 
  5        Michigan? 
  6   A.   Over the summer we moved. 
  7   Q.   And when you got to Michigan, did you play some sports 
  8        while you were in Michigan? 
  9   A.   Yes, I played hockey, football, I ran track in middle 
 10        school. 
 11   Q.   In middle school? 
 12   A.   Yes. 
 13   Q.   And in middle school, there would have been a track 
 14        team associated with the school? 
 15   A.   Yes. 
 16   Q.   And the hockey and the football would have been 
 17        outside of school. 
 18   A.   Football would have been with the school. 
 19   Q.   It would have been with the school? 
 20   A.   Yes. 
 21   Q.   What was the name of the middle school? 
 22   A.   Romeo Middle School. 
 23   Q.   And at what grade level did you begin playing 
 24        football? 
 25   A.   In Michigan? 
00014 
  1   Q.   Yes. 
  2   A.   Seventh grade. 
  3   Q.   Did you play both seventh and eighth grade? 
  4   A.   Yes. 
  5   Q.   What position did you play? 
  6   A.   Running back and linebacker. 
  7   Q.   And did you play throughout the entire season? 
  8   A.   Yes. 
  9   Q.   Do you remember how many games you would play a year? 
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 10   A.   No, I'm not really sure. 
 11   Q.   Now, did you continue playing football when you got to 
 12        high school? 
 13   A.   Yes. 
 14   Q.   So you would have played at Romeo High School? 
 15   A.   Yes. 
 16   Q.   Did they have a freshman team? 
 17   A.   Yeah.  Yes. 
 18   Q.   Did you play on the freshman team? 
 19   A.   Yes. 
 20   Q.   Do you remember the name of your coach? 
 21   A.   Guy Cokesetta (phon). 
 22   Q.   What position did you play? 
 23   A.   Linebacker. 
 24   Q.   Were you a starting linebacker? 
 25   A.   Yes. 
00015 
  1   Q.   And how many games did you play in your season as a 
  2        freshman? 
  3   A.   I'm not really sure of the exact number, but I played 
  4        in all of them.  I'm just not sure of the exact 
  5        number. 
  6   Q.   What was your team's record, if you know? 
  7   A.   I don't remember. 
  8   Q.   Did you have a winning season or a losing season? 
  9   A.   I don't really remember. 
 10   Q.   Would this have been calendar year 2012 through 2013? 
 11   A.   Yes. 
 12   Q.   Was it your plan to play football the next year? 
 13   A.   Yeah. 
 14   Q.   Do you know the varsity team, the year you were 
 15        playing as a freshman, what their record was? 
 16   A.   No, I don't remember. 
 17   Q.   Do you know how many people they were graduating? 
 18   A.   No, I don't remember. 
 19   Q.   Did you have -- was it your intent as a sophomore to 
 20        play -- try to play at the varsity level or at the JV 
 21        level? 
 22   A.   JV. 
 23   Q.   And I should have asked the question, but Romeo has 
 24        basically a freshman team, a JV team and then a 
 25        varsity team? 
00016 
  1   A.   Yes. 
  2   Q.   Now, with respect to track, did you participate in 
  3        track throughout all of middle school?  In other 
  4        words, you mentioned that when you came up from 
  5        Indiana, you played track and that was through school, 
  6        correct? 
  7   A.   Yes. 
  8   Q.   Did you participate on the track team sixth grade, 
  9        seventh grade and eighth grade? 
 10   A.   Just seventh grade. 
 11   Q.   Just seventh grade? 
 12   A.   Yes. 
 13   Q.   You simply chose not to do it in eighth grade? 
 14   A.   Yes.  I was playing hockey. 
 15   Q.   Did you do track in your freshman year of high school? 
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 16   A.   No. 
 17   Q.   Now, my understanding is that you played with the 
 18        Macomb Mavericks; is that correct? 
 19   A.   Yes. 
 20   Q.   When did you -- did you try out for the team? 
 21   A.   Yes. 
 22   Q.   What grade level were you when you tried out for the 
 23        team? 
 24   A.   Sixth grade. 
 25   Q.   Would that have been at the end of sixth grade, so you 
00017 
  1        would be starting seventh, or at the beginning of 
  2        sixth? 
  3   A.   Beginning of sixth grade. 
  4   Q.   Beginning of sixth grade.  Okay. 
  5                   What rink did you play out of? 
  6   A.   Suburban Ice Macomb. 
  7   Q.   How many guys were on your team? 
  8   A.   I'm not really sure. 
  9   Q.   What positions did you play? 
 10   A.   All of them but goalie. 
 11   Q.   And you played there on that team for how many years? 
 12   A.   I'm not really sure the exact number of years. 
 13   Q.   Well, you would have played the year you were a 
 14        sixth-grader, correct? 
 15   A.   Yes. 
 16   Q.   The year you were a seventh-grader? 
 17   A.   Yes. 
 18   Q.   Did you play the year that you were an eighth-grader? 
 19   A.   Yes. 
 20   Q.   So you would have played there three years, right?  Or 
 21        maybe not.  You tell me. 
 22   A.   Yeah, I'm not really sure. 
 23   Q.   Well, do you think there was an interruption in your 
 24        playing hockey in middle school for some reason? 
 25   A.   No. 
00018 
  1   Q.   Do you think you may have played only two years versus 
  2        three or -- 
  3   A.   Can you repeat the question or rephrase it for me, 
  4        please? 
  5   Q.   Sure.  We've established that you played for the 
  6        Macomb Mavericks. 
  7   A.   Yes. 
  8   Q.   Now we're trying to determine how many years you 
  9        played for them.  And my question would be, is it 
 10        possible you played only two years for them instead of 
 11        three? 
 12   A.   No.  I played -- no, I'm not really sure. 
 13   Q.   Okay.  Now, you graduated from eighth grade and 
 14        enrolled at Romeo High School, correct? 
 15   A.   Yes. 
 16   Q.   And Romeo High School has a varsity hockey team, 
 17        correct? 
 18   A.   Yes. 
 19   Q.   Do they have a JV? 
 20   A.   No. 
 21   Q.   So they have one team, a varsity team, correct? 
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 22   A.   Yes. 
 23   Q.   And they had tryouts that you were eligible to 
 24        participate in when you were a freshman, correct? 
 25   A.   Yes. 
00019 
  1   Q.   And did you try out for the team? 
  2   A.   No. 
  3   Q.   Did you play on the team? 
  4   A.   No. 
  5   Q.   Was there a reason why you didn't try out for the 
  6        team? 
  7   A.   I played for the Macomb Mavericks. 
  8   Q.   So you played for the Macomb Mavericks your freshman 
  9        year; is that right? 
 10   A.   Yes. 
 11   Q.   And that was a travel hockey team? 
 12   A.   Yes. 
 13   Q.   Now, just so we're clear on this, the accident that 
 14        happened, that we're sitting for today, that happened 
 15        between your freshman year and sophomore year; is that 
 16        right? 
 17   A.   Yes. 
 18   Q.   So you've never played on the high school team; is 
 19        that correct? 
 20                   MR. McKENNA:  For hockey? 
 21                   MR. DOLAN:  Yeah, let me -- I'll withdraw 
 22        the question. 
 23   BY MR. DOLAN: 
 24   Q.   For ice hockey, is it a true statement that you have 
 25        not played for the Romeo High School team at the high 
00020 
  1        school you are enrolled at? 
  2   A.   I played the spring season before my accident. 
  3   Q.   Okay.  So you would have participated with the team, 
  4        but in terms of playing in games that are sanctioned 
  5        scheduled games that the high school team plays in 
  6        that are part of their regular season, you would not 
  7        have been on the team playing in that, correct? 
  8                   MR. McKENNA:  Objection, form, compound and 
  9        foundation. 
 10   BY MR. DOLAN: 
 11   Q.   Go ahead.  Again, he's going to do that sometimes, 
 12        that's why it's important for you to listen to my 
 13        question. 
 14                   It's really fairly simple.  I'm just trying 
 15        to figure out here whether or not -- 
 16                   MR. McKENNA:  Don't be argumentative. 
 17   BY MR. DOLAN: 
 18   Q.   -- whether or not you played in any regular scheduled 
 19        season games for Romeo High School. 
 20                   MR. McKENNA:  The problem, Mr. Dolan, is 
 21        that your description of regularly scheduled, they are 
 22        all regularly scheduled. 
 23   BY MR. DOLAN: 
 24   Q.   That are part of the -- did you play in any games that 
 25        count toward the sanctioned season totals for ice 
00021 
  1        hockey?  Ice hockey is a sport that takes place in the 
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  2        fall and winter and early spring, correct? 
  3                   MR. McKENNA:  Objection, form and 
  4        foundation.  It's compound. 
  5   BY MR. DOLAN: 
  6   Q.   Can you answer that question? 
  7   A.   I'm not really sure. 
  8   Q.   Well, last year Romeo has a -- Romeo has a varsity 
  9        hockey team, correct? 
 10   A.   Yes. 
 11   Q.   In the fall, when does their season start? 
 12                   MR. McKENNA:  Objection, foundation.  Go 
 13        ahead. 
 14                   MR. FITZGERALD:  Can we go off the record 
 15        for a second? 
 16                   (Off the record at 9:30 a.m.) 
 17                   (Back on the record at 9:31 a.m.) 
 18   BY MR. DOLAN: 
 19   Q.   Is hockey considered a fall and winter sport at Romeo 
 20        High School? 
 21                   MR. McKENNA:  Objection, foundation.  Go 
 22        ahead. 
 23   A.   I'm not really sure. 
 24   BY MR. DOLAN: 
 25   Q.   Have you ever played during the fall and winter season 
00022 
  1        ice hockey for Romeo High School? 
  2   A.   No. 
  3   Q.   Now, you've testified you played a spring, what you 
  4        call a spring season; is that correct? 
  5   A.   Yes. 
  6   Q.   And that ran from when until when? 
  7   A.   I'm not really sure of the exact. 
  8   Q.   Can you give me a month? 
  9   A.   Not really.  I'm not sure. 
 10   Q.   Did it involve practices?  Did you practice during 
 11        that spring season? 
 12   A.   I'm not really sure. 
 13   Q.   Did you have any games during that spring season? 
 14   A.   Yes. 
 15   Q.   How many games did you play? 
 16   A.   I'm not sure. 
 17   Q.   Was it more than one? 
 18   A.   Yes, it was more than one. 
 19   Q.   Do you remember any of the teams you played against? 
 20   A.   I don't remember. 
 21   Q.   Do you remember what position you played? 
 22   A.   No, I don't remember. 
 23                   MS. LYONS:  Did you ask him what year this 
 24        was? 
 25   BY MR. DOLAN: 
00023 
  1   Q.   This would have been your freshman year? 
  2                   MR. McKENNA:  Between freshman and 
  3        sophomore year, he did ask. 
  4                   MS. LYONS:  Okay.  I missed it. 
  5                   MR. FITZGERALD:  It can only be one year 
  6        because he had something happen the end of his 
  7        freshman year. 
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  8   BY MR. DOLAN: 
  9   Q.   Just so we're clear on the date, this would have been 
 10        the spring following your enrollment the previous fall 
 11        as a freshman, correct? 
 12   A.   Yes. 
 13   Q.   That's the time frame we're talking about? 
 14   A.   Yes. 
 15   Q.   Do you remember that freshman -- the spring season 
 16        that you played ice hockey, do you remember at all how 
 17        much ice time you got? 
 18   A.   I don't really remember. 
 19   Q.   Do you remember whether you scored any goals or had 
 20        any assists? 
 21   A.   I don't remember. 
 22   Q.   Now, do you still follow ice hockey? 
 23   A.   Yes. 
 24   Q.   Are you familiar with the way that ice hockey results 
 25        are measured for individual players statistically? 
00024 
  1   A.   I'm not really sure. 
  2   Q.   Well, for example, for a player, they keep track of 
  3        goals, correct, your goals throughout the season? 
  4   A.   Yes. 
  5   Q.   That would be one thing, correct?  They also keep 
  6        track of assists, right? 
  7   A.   Yes. 
  8   Q.   And you've heard the term plus/minus? 
  9   A.   Yes. 
 10   Q.   Can you explain to me what that is? 
 11   A.   Plus would be like if you're out on the ice when your 
 12        team scores, you get like a plus.  And then minus 
 13        would be if you're out on the ice when the other team 
 14        scores, you get like a minus.  So if you're like plus 
 15        three, you're out on the ice for three of your team's 
 16        goals. 
 17   Q.   Have you ever heard the term Corsi, C-O-R-S-I? 
 18   A.   No. 
 19   Q.   You've never heard that? 
 20   A.   No. 
 21   Q.   Have you ever heard the term Fenwick? 
 22   A.   No. 
 23   Q.   In relation to ice hockey, you've never heard either 
 24        of those terms. 
 25   A.   No. 
00025 
  1                   MS. LYONS:  Me neither. 
  2                   (Off the record at 9:34 a.m.) 
  3                   (Back on the record at 9:35 a.m.) 
  4   BY MR. DOLAN: 
  5   Q.   So did you participate in track your freshman year at 
  6        Romeo High School? 
  7   A.   No. 
  8   Q.   So it would have just been -- the two sports would 
  9        have been freshman football and then you played with 
 10        Macomb Mavericks and then you also had the spring 
 11        session with the hockey team, correct? 
 12   A.   Yes. 
 13   Q.   Do you remember, during your time with the Macomb 
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 14        Mavericks at all, what your plus/minus would have been 
 15        in any year? 
 16   A.   I don't really remember. 
 17   Q.   I want to turn our attention to the date that this 
 18        accident happened.  Do you recall the day of the week? 
 19   A.   It was a Friday. 
 20   Q.   Do you recall the date? 
 21   A.   About June 7th. 
 22   Q.   And was that the last day of school? 
 23   A.   Yes. 
 24   Q.   So you would have just finished your freshman year at 
 25        Romeo High School, correct? 
00026 
  1   A.   Yes. 
  2   Q.   Now, on the day that that happened, did you own a 
  3        bicycle? 
  4   A.   Yes. 
  5   Q.   Were there -- at the residence that you lived at with 
  6        your parents, was there more than one bicycle? 
  7   A.   I'm not really sure. 
  8   Q.   Well, did anybody else in the household own a bicycle 
  9        besides you? 
 10   A.   I'm not really sure. 
 11   Q.   On that day or prior to that day, had you ever 
 12        discussed with either of your parents the operation of 
 13        a bicycle? 
 14   A.   Can you repeat the question, please? 
 15   Q.   Well, did they ever talk to you about riding bikes or 
 16        how and where they should be ridden? 
 17   A.   Yes. 
 18   Q.   At what age were you first spoken to by your parents 
 19        about riding bikes? 
 20   A.   I'm not really sure the exact age. 
 21   Q.   Was it back when you lived in Indiana? 
 22   A.   I'm not really sure. 
 23   Q.   Do you know how many times your parents spoke to you 
 24        about riding bicycles? 
 25   A.   No, I'm not really sure. 
00027 
  1   Q.   Did your mom speak to you about it?  To your 
  2        knowledge, is your mom a nurse? 
  3   A.   Yes. 
  4   Q.   Did she ever speak to you about bikes or bicycle 
  5        safety? 
  6   A.   I'm not really sure. 
  7   Q.   Did your dad ever speak to you about bikes or bicycle 
  8        safety? 
  9   A.   I'm not really sure. 
 10   Q.   Your dad is an engineer, isn't he? 
 11   A.   No. 
 12   Q.   Oh, he's not.  What type of work does he do? 
 13   A.   He works at Ford in the powerhouse, heating and air 
 14        conditioning. 
 15   Q.   Does your mom have any activities that involve riding 
 16        bikes? 
 17   A.   Can you repeat, like rephrase it, the question? 
 18   Q.   Did your mom engage in any activities that involved 
 19        bike riding?  For example, and I'm just using this as 
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 20        an illustration, she might ride with friends or 
 21        mountain bike or something like that. 
 22   A.   No. 
 23   Q.   Have you ever ridden bikes with your mom in the past? 
 24   A.   I'm not really -- I don't really remember. 
 25   Q.   How about with your dad, does he get engaged in any 
00028 
  1        activities riding bikes? 
  2   A.   No. 
  3   Q.   Have you ever ridden bikes with your dad before? 
  4   A.   I don't really remember. 
  5   Q.   Has your mom ever spoken to you about bicycle safety? 
  6   A.   I don't really remember.  I'm not really sure. 
  7   Q.   Did she ever talk to you about wearing a helmet when 
  8        you rode a bike? 
  9   A.   Yes. 
 10   Q.   On how many occasions did she do that? 
 11   A.   I'm not really sure. 
 12   Q.   Was it more than once? 
 13   A.   I'm not really sure. 
 14   Q.   What did she tell you, if you remember? 
 15   A.   I don't really remember. 
 16   Q.   Something about a helmet, would that be about it? 
 17   A.   I don't really remember. 
 18   Q.   Did she tell you that when you operate a bicycle you 
 19        should wear a helmet or words to that effect? 
 20   A.   I don't really remember. 
 21   Q.   Did your dad ever talk to you about wearing a helmet 
 22        while you rode a bike? 
 23   A.   I don't really remember. 
 24   Q.   Did your mom ever talk to you about whether you should 
 25        operate a bicycle at night out on the roads around 
00029 
  1        where you live? 
  2   A.   I don't -- I'm not really sure. 
  3   Q.   You don't recall her ever speaking to you about 
  4        whether or not you should operate a bicycle on the 
  5        roads around where you live at night? 
  6   A.   I don't really remember. 
  7   Q.   Did your mom ever talk to you about whether, if you 
  8        were operating a bicycle at night, you should make 
  9        sure you have an operational headlight on the bike? 
 10   A.   I'm not really sure. 
 11   Q.   Did your dad ever talk to you at any time about riding 
 12        a bike at night on the roads around where you lived or 
 13        in that general vicinity? 
 14   A.   I don't really remember. 
 15   Q.   Did your dad ever talk to you about whether you should 
 16        have an operational headlight on a bicycle if you rode 
 17        it at night? 
 18   A.   I don't really remember. 
 19   Q.   Do you remember ever getting information from 
 20        anywhere, whether it was school, your parents or any 
 21        other source, about operating a bicycle at night and 
 22        precautions, if any, that you should take? 
 23   A.   I don't really remember.  I'm not really sure. 
 24   Q.   Do you remember from any source anyone ever telling 
 25        you that at night you should avoid riding at night 
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00030 
  1        because of the conditions of it being difficult to be 
  2        seen on a bike? 
  3   A.   I'm not really sure.  No. 
  4   Q.   Did anyone ever advise you from any source that when 
  5        you operated a bike at night that you should wear 
  6        reflective clothing? 
  7   A.   I don't really remember. 
  8   Q.   Did anybody from any source ever advise you that when 
  9        you ride a bike at night that you're supposed to have 
 10        an operational headlight? 
 11                   MR. McKENNA:  It's been asked and answered. 
 12                   MR. DOLAN:  I asked him about his parents. 
 13        I don't think I asked him about any source. 
 14                   MR. McKENNA:  I guess that would include 
 15        his parents.  But go ahead, tell him the same. 
 16   A.   I don't really remember. 
 17   BY MR. DOLAN: 
 18   Q.   Prior to the night that the accident happened, which 
 19        was that last day of school, had you ridden bikes 
 20        around your house after dark? 
 21   A.   I don't really remember. 
 22   Q.   So this could have been the first time you were 
 23        actually riding a bike after dark? 
 24                   MR. McKENNA:  Objection, calls for 
 25        speculation.  Go ahead. 
00031 
  1   A.   Can you repeat that question? 
  2   BY MR. DOLAN: 
  3   Q.   Again, I'm now looking at the period of time before 
  4        the accident happened and asking you if you remember 
  5        ever riding a bicycle in the vicinity of your home or 
  6        in the vicinity of where the accident happened, 
  7        anywhere within that general area, meaning, you know, 
  8        a pretty wide area around there after dark on the 
  9        roads. 
 10   A.   I don't really remember. 
 11   Q.   Do you think this would have been the first time that 
 12        you did that? 
 13                   MR. McKENNA:  Same objection. 
 14   A.   I don't really remember. 
 15   BY MR. DOLAN: 
 16   Q.   The question, it's a little different question, I just 
 17        want to make sure that you heard it, so I'll repeat 
 18        it. 
 19                   Do you believe that the night that the 
 20        accident happened would have been the first time that 
 21        you had ridden a bike after dark on the roads around 
 22        where you lived? 
 23                   MR. McKENNA:  Same objection.  He heard you 
 24        the first time.  I think it's a little insulting to 
 25        say that.  But back to the hand again, huh, Jack?  I'm 
00032 
  1        going to get a camera and put it on you next time. 
  2                   MR. DOLAN:  The problem is, Jim, you're 
  3        supposed to give a legal objection.  When you give a 
  4        speech like this, he can't remember the question.  Now 
  5        I'm going to have to have the court reporter read it 
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  6        back. 
  7                   MR. McKENNA:  He remembered it the first 
  8        time is my point.  And it's pretty insulting to say 
  9        you have to ask him again.  You didn't like the answer 
 10        the first time. 
 11                   MR. DOLAN:  He said he doesn't remember. 
 12        I'm wondering -- 
 13                   MR. McKENNA:  Why would he remember it the 
 14        second time you asked it then? 
 15                   MR. DOLAN:  Well -- 
 16                   MR. McKENNA:  The fact that you acknowledge 
 17        that he said that the first time tells me you heard it 
 18        the first time. 
 19                   MR. FITZGERALD:  Do you want the court 
 20        reporter to read it back, Jack? 
 21                   MR. DOLAN:  Yes. 
 22                   (The requested portion of the record was 
 23                   read by the reporter at 9:44 a.m. as. 
 24                   follows:) 
 25                   "Q.  Do you believe that the night that the 
00033 
  1                   accident happened would have been the first 
  2                   time that you had ridden a bike after dark 
  3                   on the roads around where you lived?" 
  4   A.   I don't really remember. 
  5   BY MR. DOLAN: 
  6   Q.   Now, on the night that this incident happened, you had 
  7        gotten together with some friends and gone over to a 
  8        bonfire, correct? 
  9   A.   Yes. 
 10   Q.   Do you remember the names of the friends you were with 
 11        prior to actually traveling to the bonfire? 
 12                   MR. McKENNA:  Objection, foundation. 
 13   A.   No, I don't really remember. 
 14   BY MR. DOLAN: 
 15   Q.   Well, did you go in the company of friends to the 
 16        bonfire or did you travel yourself to the bonfire? 
 17   A.   I don't really remember.  I'm not sure. 
 18   Q.   You do recall going to the bonfire, though; is that 
 19        correct? 
 20   A.   Yes. 
 21   Q.   When you got to the bonfire, do you remember who was 
 22        present at the bonfire? 
 23   A.   No, I don't remember. 
 24   Q.   Do you remember how long you stayed at the bonfire? 
 25   A.   No, I don't remember. 
00034 
  1   Q.   Can you give me any estimate at all as to how long you 
  2        were there? 
  3   A.   I'm not really sure. 
  4   Q.   When you left the bonfire, did you leave by yourself 
  5        or were you in the company of someone else? 
  6   A.   I was with my friends. 
  7   Q.   Do you remember the number of friends you were with 
  8        when you left? 
  9   A.   No. 
 10   Q.   Do you remember the names of any of the friends you 
 11        were with when you left? 
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 12   A.   Jeff Fietsam, Logan Ganfield and Matt Gonczar. 
 13   Q.   For the court reporter, can you give her the spelling 
 14        of the last person's name? 
 15   A.   I'm not really sure how to spell that. 
 16   Q.   Can you just pronounce it a little louder so she can 
 17        hear it? 
 18   A.   Gonczar. 
 19   Q.   Thank you.  So you would have at least been with those 
 20        three, correct? 
 21   A.   Yes. 
 22   Q.   And when you left the bonfire, were you on foot or 
 23        were you traveling by bicycle?  What means of 
 24        transportation did you use when you left? 
 25   A.   I don't really remember. 
00035 
  1   Q.   Where did you go after you left the bonfire? 
  2   A.   I don't really -- I'm not really sure. 
  3   Q.   What's the next thing you remember doing after you 
  4        left the bonfire? 
  5   A.   I don't really remember.  I'm not sure. 
  6   Q.   Well, you were involved in an accident later that 
  7        evening, correct? 
  8   A.   Yes. 
  9   Q.   Do you remember being on a bicycle prior to the 
 10        accident? 
 11   A.   Yes. 
 12   Q.   Do you remember where you had come from when you were 
 13        on the bicycle? 
 14   A.   Can you rephrase the question, please? 
 15   Q.   We established that you were on a bicycle prior to the 
 16        accident, right? 
 17   A.   Yes. 
 18   Q.   Where had you come from on the bicycle? 
 19   A.   I'm not really sure. 
 20   Q.   Okay.  The first memory you have of being on a 
 21        bicycle, do you remember what road you would have been 
 22        on? 
 23   A.   No, I don't remember. 
 24   Q.   Do you remember moving from one road to another road 
 25        at all prior to the accident? 
00036 
  1   A.   No, I don't really remember. 
  2   Q.   Prior to the accident, do you remember anyone else 
  3        being in your company on other bicycles?  Were you by 
  4        yourself on a bicycle or were there other people with 
  5        you? 
  6   A.   No, there were other people. 
  7   Q.   Do you remember how many other people were with you? 
  8   A.   No, I don't remember. 
  9   Q.   Do you remember the names of any of the persons who 
 10        would have been with you while you were on your 
 11        bicycle prior to the accident? 
 12   A.   Matt Gonczar, Logan Ganfield and Jeff Fietsam. 
 13   Q.   Do you remember the name of the road you were on prior 
 14        to the accident? 
 15   A.   No, I don't remember. 
 16   Q.   Do you remember where along the road the accident 
 17        happened? 
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 18   A.   No, I don't remember. 
 19   Q.   After the accident happened, did you ever return to 
 20        the accident site? 
 21   A.   No. 
 22   Q.   Did anyone ever bring you pictures after the accident 
 23        to show you and ask you to identify from the pictures 
 24        whether they had anything to do with where the 
 25        accident happened? 
00037 
  1                   MR. McKENNA:  Objection, form, foundation. 
  2        Go ahead. 
  3   A.   I don't really remember. 
  4   BY MR. DOLAN: 
  5   Q.   Do you remember being handed any documents and being 
  6        asked to look at them and identify whether or not 
  7        statements on the document were an accurate 
  8        representation of what had happened just before the 
  9        accident? 
 10                   MR. McKENNA:  Same objection.  Go ahead. 
 11   A.   I don't really remember. 
 12   BY MR. DOLAN: 
 13   Q.   Now, after you were struck by the vehicle that hit 
 14        you, do you have any memory of being conscious and 
 15        awake after that had happened? 
 16   A.   Can you rephrase like the question? 
 17   Q.   You were out on a road and were hit by a vehicle, 
 18        correct?  Did that happen to you or don't you know for 
 19        sure? 
 20                   MR. McKENNA:  Objection, form and 
 21        foundation. 
 22   A.   Yes. 
 23   BY MR. DOLAN: 
 24   Q.   Do you have any recollection of being awake and 
 25        conscious on a road after having been involved in an 
00038 
  1        accident? 
  2   A.   Yes. 
  3   Q.   Do you remember whether or not you had -- did you have 
  4        any recollection as to what had happened before the 
  5        accident? 
  6   A.   I remember dodging the potholes on the road, because 
  7        it was terrible, and then I remember the -- I could 
  8        kind of see the headlights from the vehicle behind me 
  9        like shining past me, and I could see the reflector on 
 10        Jeff's bike that was in front of me and just trying to 
 11        stay as far to the right of the road as I could. 
 12   Q.   So you're now telling me that prior to the accident 
 13        happening, you say you were dodging potholes and you 
 14        were staying to the far right, as far to the right as 
 15        you could; is that right? 
 16   A.   Yes. 
 17   Q.   You also have some -- you're telling me now there was 
 18        some kind of vehicle that was shining its lights -- 
 19        strike that question. 
 20                   Do you recall, do you have any recollection 
 21        of some vehicle approaching from behind you, either 
 22        hearing a vehicle or seeing lights? 
 23   A.   Yes, I remember seeing the lights. 
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 24   Q.   Did you also hear the vehicle? 
 25   A.   I'm not really sure. 
00039 
  1   Q.   But you could see lights that would tell you that 
  2        there was a vehicle behind you, correct? 
  3   A.   Yes. 
  4   Q.   So it was dark and you could see the lights? 
  5   A.   It wasn't dark, but it was getting dark.  It wasn't 
  6        dark. 
  7   Q.   It wasn't dark? 
  8   A.   It wasn't dark. 
  9   Q.   But it was dark enough so you could see the lights 
 10        approaching? 
 11   A.   I could see the lights behind me. 
 12   Q.   And at the time that you saw the lights behind you, 
 13        were you over on the right side of the road? 
 14   A.   Yes, I was on the right. 
 15   Q.   And how close to the edge of the road were you? 
 16   A.   Just as far over as I could get. 
 17   Q.   And was that the first vehicle that had approached you 
 18        on that road or had others approached you also? 
 19   A.   There had been other cars that had passed me. 
 20   Q.   When those other cars came along and passed you, had 
 21        you done what you were doing then, were you over to 
 22        the right side of the road? 
 23   A.   Yes. 
 24   Q.   So those other cars had come along and had observed 
 25        you and gone around you without striking you? 
00040 
  1   A.   Yes. 
  2   Q.   And this time, again, when -- the car that hit you, 
  3        you were again on that right side of the road, 
  4        correct, over as far as you could get? 
  5   A.   Yeah, dodging the potholes. 
  6   Q.   And this time, instead of going around you, the 
  7        vehicle hit you? 
  8   A.   Yeah. 
  9   Q.   Pardon me? 
 10   A.   Yes. 
 11   Q.   Now, you don't know where along the road that 
 12        happened, though, correct? 
 13   A.   No, I don't remember. 
 14   Q.   At the time you got hit, where was your bicycle in 
 15        relationship to the other kids' bikes? 
 16   A.   I'm not really sure. 
 17   Q.   You don't know if you were in front or behind them? 
 18   A.   I was the last bike. 
 19   Q.   Well, at the time this happened, were there any 
 20        vehicles approaching from the other direction? 
 21   A.   Yes, there was -- yes. 
 22   Q.   How many? 
 23   A.   I'm not really sure.  I just saw lights.  I'm not 
 24        really sure if there was anymore. 
 25   Q.   But when you saw the vehicle approaching from the 
00041 
  1        other direction, you were already over in the right 
  2        lane as far to the right as you could get, correct? 
  3   A.   Yes. 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM

Carson
Highlight



  4   Q.   And did you feel that you were far enough over so that 
  5        if this vehicle when it approached would be able to go 
  6        around you? 
  7                   MR. McKENNA:  Objection, form and 
  8        foundation.  Go ahead. 
  9   A.   Yes. 
 10   BY MR. DOLAN: 
 11   Q.   Yes?  So you were expecting that, like the other 
 12        vehicles that had gone around you, this vehicle would 
 13        in turn go around you, correct? 
 14   A.   Yes. 
 15   Q.   Only it didn't happen, this vehicle hit you. 
 16   A.   Yes. 
 17   Q.   Did you have any sensation of the vehicle traveling 
 18        some distance after it hit you before it came to a 
 19        stop? 
 20   A.   No, I don't remember. 
 21   Q.   Would it be a fair statement that once the vehicle hit 
 22        you, your memory of events after that is not very good 
 23        because of the impact of the vehicle? 
 24                   MR. McKENNA:  Objection, foundation.  But 
 25        you can go ahead and answer. 
00042 
  1   A.   I'm not really sure. 
  2   BY MR. DOLAN: 
  3   Q.   Well, after the vehicle struck you, what's the next 
  4        thing you remember? 
  5   A.   Being underneath the vehicle and my friend, Jeff, like 
  6        talking to me, telling me not to move. 
  7   Q.   So the first memory you would have after the memory of 
  8        being hit would be Jeff speaking to you while you were 
  9        under the vehicle, correct? 
 10   A.   Yes. 
 11   Q.   One of the things I want to try to clear up here is 
 12        you suffered some injuries besides your neck injury, 
 13        correct? 
 14   A.   Yes. 
 15   Q.   There's been some discussion about burn injuries and 
 16        abrasion injuries.  I've looked at your hospital 
 17        records and you're welcome to look at them.  It 
 18        appears to me that you had some abrasion injuries and 
 19        you were treated in the burn unit for your abrasion 
 20        injuries.  Do you recall that happening? 
 21   A.   Yes. 
 22   Q.   Do you recall whether you actually were burned while 
 23        you were up under the vehicle or whether you had 
 24        abrasion injuries that caused you to be treated in the 
 25        burn unit? 
00043 
  1                   MR. McKENNA:  Objection, foundation. 
  2   BY MR. DOLAN: 
  3   Q.   If you know. 
  4   A.   I'm not really sure. 
  5   Q.   Do you remember being assisted by some people who got 
  6        you out from under the vehicle, do you remember that? 
  7   A.   I don't really remember. 
  8   Q.   Do you remember being transported to the hospital? 
  9   A.   I remember being in the ambulance. 
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 10   Q.   Do you remember anybody speaking to you in the 
 11        ambulance? 
 12   A.   I don't really remember. 
 13   Q.   Would you remember anything that was either said by 
 14        you or to you while you were in the ambulance? 
 15   A.   No, I don't really remember. 
 16   Q.   Between the time that your friend looked under the 
 17        vehicle and spoke to you and the time you went into 
 18        the ambulance, do you remember speaking to anybody 
 19        during that time interval? 
 20   A.   No, I don't really remember.  I'm not really sure. 
 21   Q.   Do you remember anybody speaking to you during that 
 22        time interval? 
 23   A.   I don't really remember. 
 24   Q.   Do you remember hearing anything at all being said by 
 25        anybody, whether it was directed to you or otherwise, 
00044 
  1        during that time interval? 
  2   A.   I don't really remember. 
  3   Q.   Do you remember when you came into the hospital if you 
  4        spoke to anybody, doctors or nurses or anything? 
  5   A.   I'm not really sure. 
  6   Q.   Do you remember either your mom or your dad coming to 
  7        the hospital? 
  8   A.   Yes.  Both. 
  9   Q.   Do you remember the time period between you getting to 
 10        the hospital and them coming to the hospital, what 
 11        sort of interval that would have been? 
 12   A.   No, I'm not really sure. 
 13   Q.   Do you remember if they asked you about what had 
 14        happened while you were in the hospital? 
 15                   MR. McKENNA:  Who's they?  I'm sorry, Jim. 
 16   BY MR. DOLAN: 
 17   Q.   Your parents. 
 18                   MR. DOLAN:  Thanks for the objection. 
 19   BY MR. DOLAN: 
 20   Q.   Do you remember your parents, either one, asking you 
 21        about what happened after you had been transported to 
 22        the hospital? 
 23   A.   No, I'm not really sure. 
 24   Q.   Do you remember leaving the one hospital and going to 
 25        another one? 
00045 
  1   A.   I don't really remember. 
  2   Q.   Do you recall that you did that, that you did go to 
  3        one hospital and then leave and go down to another 
  4        hospital? 
  5   A.   I'm not really sure. 
  6   Q.   Do you have any recollection of going to a Children's 
  7        Hospital? 
  8                   MR. McKENNA:  Ever? 
  9   BY MR. DOLAN: 
 10   Q.   Following this incident, after you had been 
 11        transported to the first hospital you went to, do you 
 12        remember being transported from that hospital to a 
 13        Children's Hospital? 
 14   A.   I'm not really sure. 
 15   Q.   Do you remember talking to any of your doctors at the 
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 16        hospital? 
 17   A.   Like ever or like -- 
 18   Q.   I'm going to start out with ever. 
 19   A.   Yeah. 
 20   Q.   Do you remember talking to any of your doctors or any 
 21        other practitioners, whether they were nurses or 
 22        others, about what had happened to you? 
 23   A.   I don't really remember. 
 24   Q.   Were you treated by a Dr. Garton? 
 25   A.   Yes. 
00046 
  1   Q.   Do you remember Dr. Garton ever talking to you about 
  2        the need to wear a helmet when you ride your bike and 
  3        use bike lights in the future if you're riding late on 
  4        the roads? 
  5   A.   I don't really remember.  I'm not sure. 
  6   Q.   I'm going to just show you a copy of a note and it's 
  7        Bates stamped, your attorney can take a look at it, 
  8        too.  And I'm just showing that to you to see if that 
  9        refreshes your memory. 
 10   A.   I don't really remember. 
 11   Q.   Did anybody at any time talk to you after this 
 12        accident about wearing a helmet in the future? 
 13   A.   I'm not really sure. 
 14   Q.   Did anybody after this accident ever talk to you about 
 15        using a bike light, meaning an operational light, if 
 16        you were biking at night? 
 17   A.   I don't really remember. 
 18   Q.   Do you remember how long you were in the first 
 19        hospital you were brought to? 
 20   A.   No, I don't remember. 
 21   Q.   Do you remember any procedures that may have been done 
 22        while you were in the first hospital? 
 23   A.   Like, do you mean like all of them or like -- 
 24   Q.   Well, do you remember anything that they did for you 
 25        while you were in the first hospital? 
00047 
  1   A.   Do you mean Henry Ford or do you mean Children's? 
  2   Q.   The first hospital you went to, do you remember the 
  3        name of it? 
  4   A.   Henry Ford. 
  5   Q.   Let's work it this way.  Do you remember -- do you 
  6        have any idea where it is, the first hospital you went 
  7        to? 
  8   A.   I don't remember.  I'm not really sure. 
  9   Q.   Let's just call it the first hospital. 
 10   A.   Okay. 
 11   Q.   Do you remember anything that the doctors did for you 
 12        at the first hospital? 
 13   A.   No, I don't really remember. 
 14   Q.   Do you remember how long you were there? 
 15                   MR. McKENNA:  Asked and answered.  Go 
 16        ahead. 
 17   A.   I don't really remember. 
 18   BY MR. DOLAN: 
 19   Q.   You then went to a second hospital, correct? 
 20   A.   I don't really remember. 
 21   Q.   Do you think you may have gone home after the first 
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 22        hospital as opposed to going to a second hospital? 
 23                   MR. McKENNA:  Objection, foundation.  Go 
 24        ahead. 
 25   A.   I don't really remember.  I'm not really sure. 
00048 
  1   BY MR. DOLAN: 
  2   Q.   Do you remember what length of time, if any, you spent 
  3        in the hospital? 
  4   A.   I don't really remember. 
  5   Q.   Would it have been more than a night? 
  6   A.   I don't really remember. 
  7   Q.   Do you know if you've had operations relating to the 
  8        condition of your neck? 
  9   A.   Yes. 
 10   Q.   Do you know how many operations you've had? 
 11   A.   Relating to the neck? 
 12   Q.   Yes. 
 13   A.   Four. 
 14   Q.   Do you remember when your last operation was? 
 15   A.   I don't remember the exact date. 
 16   Q.   Well, do you remember approximately how long ago it 
 17        was? 
 18   A.   I'm not really sure. 
 19   Q.   Was it years ago or months ago? 
 20   A.   I'm not really sure. 
 21   Q.   You can't be more specific? 
 22   A.   No, I'm not really sure. 
 23                   MR. FITZGERALD:  What grade were you in, 
 24        Ryan, do you know? 
 25                   THE WITNESS:  Sophomore.  So -- 
00049 
  1   BY MR. DOLAN: 
  2   Q.   Since the last operation that you had, did you have 
  3        any physical therapy? 
  4   A.   Yes. 
  5   Q.   Do you know how long it lasted? 
  6   A.   I'm not really sure. 
  7   Q.   Now, have you returned to participate in any sports? 
  8   A.   Yes. 
  9   Q.   My understanding is you play golf, correct? 
 10   A.   Yes. 
 11   Q.   And you also play track, right? 
 12   A.   No. 
 13   Q.   Did you ever tell a doctor that you were participating 
 14        in track after the accident? 
 15   A.   I don't really remember. 
 16   Q.   Well, since the accident and up until today, at any 
 17        time have you participated in track? 
 18   A.   No. 
 19   Q.   Since the accident and up until today, you've been 
 20        involved in golf; is that right? 
 21   A.   Yes. 
 22   Q.   Are you going to try out for the golf team? 
 23   A.   Yes. 
 24   Q.   Have you done so already? 
 25   A.   Yes. 
00050 
  1   Q.   And you're on team? 
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  2   A.   I was on the team over like this past season, so -- 
  3   Q.   And you're going to be a senior this year, correct? 
  4   A.   Yes. 
  5   Q.   So you would have played your junior year. 
  6   A.   Yes. 
  7   Q.   And you're looking forward to playing your senior 
  8        year. 
  9   A.   Yes. 
 10   Q.   What season is that sport considered? 
 11   A.   Spring. 
 12   Q.   So you won't be participating again until this next 
 13        spring, correct? 
 14   A.   Yes. 
 15   Q.   And were you on the varsity golf team last year as a 
 16        junior? 
 17   A.   No. 
 18   Q.   You were on junior varsity? 
 19   A.   Yes. 
 20   Q.   Are you going to be trying out for varsity in your 
 21        senior year? 
 22   A.   Yes. 
 23   Q.   Do you think you're going to make it? 
 24   A.   I'm not really sure. 
 25   Q.   What's your handicap? 
00051 
  1   A.   I don't really know. 
  2   Q.   You know what a handicap in golf is, though, don't 
  3        you? 
  4   A.   Yeah. 
  5   Q.   Can you just briefly tell me what it is? 
  6   A.   It's kind of like what you would regularly shoot over 
  7        par.  It's like kind of how it's set up. 
  8   Q.   Do you play golf outside of school? 
  9   A.   Yes. 
 10   Q.   Do you play with your dad? 
 11   A.   Yes. 
 12   Q.   Is your dad a good golfer? 
 13   A.   Okay. 
 14                   MR. McKENNA:  I object, that's not fair. 
 15   BY MR. DOLAN: 
 16   Q.   I guess what I was really going to ask you is, is your 
 17        dad someone who can help you with his knowledge of 
 18        golf or is he just someone who you play with 
 19        recreationally? 
 20                   MR. McKENNA:  Objection, equally unfair 
 21        question for him to answer about his father.  But go 
 22        ahead. 
 23   BY MR. DOLAN: 
 24   Q.   You know what the term facetious is, don't you?  On 
 25        rare occasions when he's nice, Mr. McKenna will be 
00052 
  1        that way to me, but it doesn't happen often. 
  2                   MR. FITZGERALD:  He wants to know if your 
  3        dad gives you some tips, Ryan. 
  4   A.   Yes. 
  5   BY MR. DOLAN: 
  6   Q.   So what I'm really asking you is, is your dad in a 
  7        position where he can assist you to become a better 
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  8        golfer or is he not in that position? 
  9   A.   Yeah, he could assist me. 
 10   Q.   Okay.  So you're hoping to, what I'll say, improve as 
 11        time goes on here and be a better golfer in the spring 
 12        than you were last year, right? 
 13   A.   Yes. 
 14   Q.   Now, have you considered playing noncontact hockey? 
 15   A.   No. 
 16   Q.   Did anyone talk to you about playing noncontact 
 17        hockey? 
 18   A.   I don't really remember. 
 19   Q.   Do you recall whether a treating healthcare 
 20        professional may have talked to you about it and said 
 21        that they have that in Windsor? 
 22   A.   I don't really remember. 
 23   Q.   You don't remember that?  Is it something that you 
 24        would consider? 
 25                   MR. McKENNA:  Objection, form and 
00053 
  1        foundation. 
  2   A.   No. 
  3   BY MR. DOLAN: 
  4   Q.   You wouldn't consider playing noncontact hockey, 
  5        correct? 
  6   A.   Yeah. 
  7   Q.   Why wouldn't you consider playing it? 
  8   A.   It's too much of a risk.  I wouldn't want to do 
  9        something. 
 10   Q.   Do you ride a bicycle at all anymore? 
 11   A.   No. 
 12   Q.   Since the occurrence, you haven't ridden a bicycle? 
 13   A.   I might have.  I'm not really sure. 
 14   Q.   Well, do you have any hesitation or reluctance about 
 15        operating a bicycle? 
 16   A.   I'm not really sure. 
 17   Q.   I'm sorry, I didn't hear your answer. 
 18   A.   I'm not really sure. 
 19   Q.   You're going to be a senior this year.  And last year 
 20        you took the college preparation test, correct? 
 21   A.   Do you mean like the ACT? 
 22   Q.   You took the ACT, right? 
 23   A.   Yes. 
 24   Q.   And your composite score was a 28, right? 
 25   A.   Yes. 
00054 
  1   Q.   And you indicated on your application that you were 
  2        interested in Michigan State, Boise State and the 
  3        University of Idaho, correct? 
  4   A.   Yes. 
  5   Q.   How did you end up picking those three schools? 
  6   A.   Michigan State because I like Michigan State, my 
  7        brother goes there.  Boise State, we -- I like the 
  8        school, we went and visited it.  I like the area.  And 
  9        then Idaho, my uncle works for a company and he said 
 10        they hire a lot of engineers out of Idaho.  So that's 
 11        why I was looking at those three. 
 12   Q.   That's where I might have gotten mixed up.  You have 
 13        an interest in engineering, correct? 
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 14   A.   Yes. 
 15   Q.   Do you know what discipline of engineering you want to 
 16        study or you don't want to declare it at this time? 
 17   A.   I'm not really sure. 
 18   Q.   When I looked at your -- the ACT stuff, it said that 
 19        your grade point was about a 3.61, but elsewhere I 
 20        think it says it's higher. 
 21                   Do you have any idea as to what your grade 
 22        point is? 
 23   A.   I'm not really sure. 
 24   Q.   But would it be a fair statement that it's definitely 
 25        above a 3.5? 
00055 
  1   A.   I'm not really sure. 
  2   Q.   Has anyone told you that it looks like you have an 
  3        excellent chance of getting admitted to Michigan 
  4        State? 
  5   A.   I don't really remember. 
  6   Q.   Has anyone told you at all, given you any advice at 
  7        all as to what your chances are of getting into the 
  8        three colleges that you have an interest in? 
  9   A.   I don't -- I'm not really sure. 
 10   Q.   Did anybody ever tell you that you would have a chance 
 11        to play football in college? 
 12   A.   I'm not really sure.  I don't remember. 
 13   Q.   Did you ever have any discussions with any coaches 
 14        about whether or not you had a level of talent where 
 15        you might be able to play in college? 
 16   A.   I'm not really sure. 
 17   Q.   Do you remember talking to anybody at all about 
 18        possibly playing football in college? 
 19   A.   I don't really remember. 
 20   Q.   Did anybody ever tell you that you might have the 
 21        ability to play ice hockey in college? 
 22   A.   I'm not really sure. 
 23   Q.   Do you remember having any discussions with anybody at 
 24        all about whether you could potentially play ice 
 25        hockey in college? 
00056 
  1   A.   I don't really remember. 
  2   Q.   Okay.  Have you given any thought to participating in 
  3        track? 
  4   A.   In high school, you mean? 
  5   Q.   Yes. 
  6   A.   No. 
  7   Q.   The track season and the golf season kind of overlap, 
  8        don't they? 
  9   A.   Yes. 
 10   Q.   Would it be possible if you wanted to, though, to do 
 11        both? 
 12   A.   I'm not really sure. 
 13   Q.   You never looked into it? 
 14   A.   No. 
 15   Q.   Now, other than the athletics that we've talked about, 
 16        are there any other activities that you're involved in 
 17        in high school? 
 18   A.   NHS, National Honor Society.  That's pretty much the 
 19        only other thing. 
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 20   Q.   What about any clubs, do they have like an engineering 
 21        club? 
 22   A.   I'm not really sure. 
 23   Q.   Robotics? 
 24   A.   They have a robotics, but I'm not involved in it. 
 25   Q.   So your extracurricular -- well, first of all, you 
00057 
  1        understand what the term extracurricular means, right? 
  2   A.   Yes. 
  3   Q.   It means outside of just studying the classes that 
  4        they give you.  Your extracurricular activities 
  5        throughout your high school career so far have been 
  6        just athletics; is that right? 
  7   A.   Yes. 
  8                   MR. McKENNA:  And National Honor Society. 
  9   BY MR. DOLAN: 
 10   Q.   And National Honor Society. 
 11                   MR. FITZGERALD:  Off the record. 
 12                   (Off the record at 10:17 a.m.) 
 13                   (Back on the record at 10:18 a.m.) 
 14   BY MR. DOLAN: 
 15   Q.   Are you feeling okay?  Do you want anything to drink 
 16        or go to the bathroom? 
 17   A.   No, I'm good. 
 18   Q.   You're good.  All right. 
 19                   Now, after the accident, you've had these 
 20        operations on your neck, correct? 
 21   A.   Yes. 
 22   Q.   And you have some limitations on your neck; is that 
 23        right? 
 24   A.   Yes. 
 25   Q.   Do you have some limitations with regard to the 
00058 
  1        movement of your neck? 
  2   A.   Like -- yeah.  Yes. 
  3   Q.   Can you describe for me, in your own words, what your 
  4        limitations are with your neck right now? 
  5   A.   Do you mean like movement wise or like with anything? 
  6   Q.   We'll start out with movement. 
  7   A.   Movement, I just can't turn as far and tilt and doing 
  8        things without movement of the neck. 
  9   Q.   Okay.  Now, while you were testifying, you made some 
 10        movements, head movements, correct? 
 11   A.   Yes. 
 12   Q.   You basically turned your head so that you would be 
 13        looking both left and right, correct? 
 14   A.   Yes. 
 15   Q.   And in your own words, how are you restricted in doing 
 16        that from what you could do before? 
 17   A.   There's a much -- like -- can you repeat the question? 
 18   Q.   I'm just asking you, in your own words, to tell me how 
 19        that particular movement has changed since the 
 20        accident. 
 21   A.   There's like a much lower degree of rotation with my 
 22        neck, where it's like a -- before the accident, I 
 23        would be able to turn it a lot farther and see farther 
 24        to my left or right, and now there's a limitation on 
 25        that. 
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  1   Q.   Now, did you have any limitation going up and down, 
  2        putting your chin down towards your chest and then 
  3        raising your head and lifting your chin up? 
  4   A.   Yes. 
  5   Q.   How far down can your chin go? 
  6   A.   I'm not really sure like the exact. 
  7   Q.   Well, do you ever like go like this just to see how 
  8        far it can go or has anyone told you you're not 
  9        supposed to do that?  I don't want you to do anything 
 10        here the doctor told you not to do. 
 11   A.   I'm not really sure. 
 12   Q.   Have you ever tried to consciously figure out what 
 13        limitation you have in terms of how far down you can 
 14        go and back up you can go compared to what you used to 
 15        do? 
 16   A.   I'm not really sure. 
 17   Q.   Now, we talked about rotating, which is basically 
 18        turning your head left or right, and then going up and 
 19        down with your head.  Are there other movements of 
 20        your neck that you feel are more restricted? 
 21   A.   Like tilting left and right, that's restricted. 
 22   Q.   By that you mean like what I'm doing now, where you're 
 23        taking -- you're keeping your shoulders even and your 
 24        turning your head -- 
 25   A.   Yes. 
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  1   Q.   -- so that you're going towards your right or left 
  2        shoulder. 
  3   A.   Yes. 
  4   Q.   You think you have restriction there, too, right? 
  5   A.   Yes. 
  6   Q.   Do you currently have any pain that's in your neck? 
  7   A.   Like right now? 
  8   Q.   Right. 
  9   A.   Not right now. 
 10   Q.   Is there any movements that tend to create pain for 
 11        you with your neck? 
 12   A.   If I sit up, I might sit for too long where there's no 
 13        support for it, it starts to get sore.  And then 
 14        anything sharp, like if I have to turn sharp or do 
 15        something sharp where I move my neck, that causes 
 16        pain. 
 17   Q.   But, for example, you can -- when you golf, does it 
 18        hurt your neck? 
 19   A.   Like at the beginning it doesn't, but after a couple 
 20        of holes it does start to get sore. 
 21   Q.   But you can still finish 18 holes? 
 22   A.   Yes. 
 23   Q.   When was the last time you had any physical therapy 
 24        for your neck? 
 25   A.   I'm not really sure. 
00061 
  1   Q.   Can you give me any estimate at all? 
  2   A.   I'm not really sure. 
  3   Q.   Were you given any kind of exercises -- 
  4                   MR. FITZGERALD:  Can I interrupt for a 
  5        second?  Ryan, do you understand the question?  He's 
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  6        asking do you go to physical therapy now. 
  7                   THE WITNESS:  Oh. 
  8                   MR. FITZGERALD:  That's what he's asking. 
  9                   THE WITNESS:  Okay. 
 10   A.   Yes. 
 11   BY MR. DOLAN: 
 12   Q.   You're going to physical therapy right now? 
 13   A.   Yes. 
 14   Q.   How many times a week or a month do you go? 
 15   A.   Two times a week. 
 16   Q.   Where at? 
 17                   MS. LYONS:  A week? 
 18                   THE WITNESS:  Yes. 
 19   A.   It's at the DMC, it's on 23 Mile and Schoenherr. 
 20   BY MR. DOLAN: 
 21   Q.   How long have you been going there? 
 22   A.   Since my accident. 
 23   Q.   And that's twice a week. 
 24   A.   It's been like off and on, like it's not every week 
 25        twice a week. 
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  1   Q.   Is there a particular therapist that you work with? 
  2   A.   Michelle.  I'm not really sure how to say her last 
  3        name. 
  4   Q.   Has it always been her or has it been someone else, 
  5        too? 
  6   A.   There's been times where she's been -- she's been out 
  7        and somebody else has been there, but for the most 
  8        part it's been her the entire time. 
  9   Q.   By entire time, do you mean since the accident up 
 10        until now while you've gone there at that location 
 11        it's been her, right? 
 12   A.   Yes. 
 13   Q.   Now, have the exercises that you're doing changed at 
 14        all since the time you started up until now? 
 15   A.   Yes. 
 16   Q.   Can you just, in your own words, explain to me how 
 17        they've changed? 
 18   A.   When I first started going, I was going more when I 
 19        had the halo on trying to get used to how, like moving 
 20        in it, balancing in it, doing different stuff, trying 
 21        to get used to that.  And then as it went on, it was 
 22        just different things, because from not doing anything 
 23        for so long my knees, from just sitting in a bed 
 24        pretty much for a year-and-a-half, my knees were so 
 25        weak that when I actually started like walking and 
00063 
  1        going back to school, it caused me pain. 
  2                   So I started going back to physical therapy 
  3        for that, trying to strengthen up my knees.  And 
  4        there's just different stuff.  I get like lower back 
  5        pain, hip pain.  And now I'm going for the -- for my 
  6        burns to try and soften those up.  And my neck and 
  7        shoulder, I get pain through there.  So that's what 
  8        I'm going there for now. 
  9   Q.   Did you spend more time at the physical therapist 
 10        early on than you do now or are the sessions about the 
 11        same length? 
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 12   A.   More time before, like right after my accident than I 
 13        do now. 
 14   Q.   Right now, when you go, you go two times a week.  Are 
 15        each of the sessions about the same length of time? 
 16   A.   Yes. 
 17   Q.   Do you know what length of time they are? 
 18   A.   I'm not really sure. 
 19   Q.   Are they more than a half hour or less than a half 
 20        hour? 
 21   A.   I'm not really sure. 
 22   Q.   So you can't really give me an estimate, correct? 
 23   A.   I can't. 
 24                   MR. FITZGERALD:  Off the record. 
 25                   (Off the record at 10:26 a.m.) 
00064 
  1                   (Back on the record at 10:26 a.m.) 
  2   BY MR. DOLAN: 
  3   Q.   Other than the physical therapy, are you receiving any 
  4        other treatment right now? 
  5   A.   Right now, no. 
  6   Q.   Now, did you see a counselor to help you with any 
  7        emotional issues or psychological issues after this? 
  8   A.   Yes.  I saw -- 
  9   Q.   Do you remember the name of the person you saw? 
 10   A.   Dawn -- I don't really remember her last name, I just 
 11        remember her first name is Dawn. 
 12   Q.   Did you see anybody else other than Dawn? 
 13   A.   I saw one other therapist.  I don't really remember 
 14        his name, but we saw him once and didn't really like 
 15        the kind of setup that it was in, so we didn't go 
 16        back. 
 17   Q.   When you say we -- 
 18   A.   My mom took me. 
 19   Q.   Your mom, she's a nurse, so typically if you needed 
 20        some kind of healthcare relating to this matter, has 
 21        she been the family member who you've dealt with most? 
 22   A.   Yes. 
 23   Q.   And if you went to any sort of appointment or 
 24        something like that, it would typically be her that 
 25        would have accompanied you? 
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  1   A.   Yes. 
  2   Q.   So if you're talking to a healthcare provider, in 
  3        almost all cases it would be you and your mom 
  4        together; is that right? 
  5   A.   Yes. 
  6   Q.   Were there any instances where it was you and your dad 
  7        or just you alone? 
  8   A.   I don't really remember. 
  9   Q.   Okay.  Now, Dawn, when was the last time you saw her? 
 10   A.   I'm not really sure. 
 11   Q.   Was it weeks ago, days ago, months ago, years ago? 
 12   A.   I'm not really -- I don't really remember. 
 13   Q.   Do you have any plans on seeing her again soon? 
 14   A.   I'm not really sure. 
 15   Q.   Do you think you've got any appointments scheduled to 
 16        see her? 
 17   A.   I'm not really sure. 
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 18   Q.   The last time you saw her, did she say words to the 
 19        effect come back if you need me, or was there, in your 
 20        mind, a date that was going to get scheduled? 
 21   A.   I don't really remember. 
 22   Q.   Now, with regard to the injuries that you suffered, 
 23        that you've had the grafting for, do you remember the 
 24        names -- who's the name of the doctor who you treated 
 25        with who did the grafts? 
00066 
  1   A.   The grafts, Dr. Gavagan. 
  2   Q.   And when was the last time you saw Dr. Gavagan? 
  3   A.   I'm not really sure. 
  4   Q.   He had to do more than one operation, correct? 
  5   A.   Yes. 
  6   Q.   Do you have any plans on going back to see him? 
  7   A.   I'm not really sure. 
  8   Q.   Did he tell you to -- do you remember him giving you 
  9        any length of time -- 
 10   A.   I don't really remember. 
 11   Q.   The question I was going to ask, giving you any length 
 12        of time when he would next want to see you? 
 13   A.   I don't really remember. 
 14   Q.   Okay.  Now, you're doing some therapy, you've 
 15        indicated in your prior testimony, that relates to the 
 16        operation that he completed and the skin graft; is 
 17        that right? 
 18   A.   Yes. 
 19   Q.   And I think you used the term softening? 
 20   A.   Yes. 
 21   Q.   Why don't you, in your own words, tell me what therapy 
 22        you're doing there. 
 23   A.   It's, like I said, softening.  She kind of rolls the 
 24        burns so that the underneath, like the skin, it was 
 25        starting to kind of thicken and we wanted it to stay 
00067 
  1        smooth, so underneath rolling the burn so that it 
  2        smoothes it out and it softens everything underneath 
  3        that so that it stays smooth. 
  4   Q.   And that happens at the same time at the same therapy 
  5        session where they also do work on your neck? 
  6   A.   Yes. 
  7   Q.   And have you been given any indication as to how long 
  8        that will have to go on? 
  9   A.   I'm not really sure. 
 10   Q.   Now, do you believe you have any restrictions in 
 11        motion that are related to the scarring and the 
 12        injuries that needed the skin grafting? 
 13                   MR. McKENNA:  Do you understand the 
 14        question? 
 15   A.   Yeah, can you like rephrase it? 
 16   BY MR. DOLAN: 
 17   Q.   I'm off the neck now.  I'm just talking about the 
 18        other injuries that you had where you've had to get 
 19        the treatments involving skin grafting, and so on. 
 20        And I'm asking whether you have any expectation of 
 21        needing any additional work in that area. 
 22                   MR. McKENNA:  Other than the PT that he's 
 23        having? 
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 24                   MR. DOLAN:  Right. 
 25   A.   I'm not really sure. 
00068 
  1   BY MR. DOLAN: 
  2   Q.   Do you have any current restrictions in movement that 
  3        are related to the -- not the neck, but the other 
  4        injuries that necessitated the operations and the skin 
  5        grafting? 
  6   A.   Do you mean like just the burns? 
  7   Q.   Right.  What you call burns, yeah.  Right after the 
  8        operation, they had you doing some things to stretch 
  9        out, correct? 
 10   A.   Yes. 
 11   Q.   Has that stopped or are you still doing that? 
 12   A.   I'm still doing that. 
 13   Q.   Now, right after the operation you had some 
 14        restrictions in movement, correct? 
 15   A.   Yes. 
 16   Q.   Have those improved? 
 17   A.   Yes. 
 18   Q.   Do you have any limitations in movement that relate to 
 19        the grafting that they did? 
 20   A.   I'm not really sure. 
 21                   MR. FITZGERALD:  Off the record. 
 22                   (Off the record at 10:33 a.m.) 
 23                   (Back on the record at 10:33 a.m.) 
 24   BY MR. DOLAN: 
 25   Q.   Do you want to tell me something about how one arm 
00069 
  1        works different than the other after -- 
  2                   MR. FITZGERALD:  You know what, then I 
  3        won't say another word. 
  4                   MR. McKENNA:  You can't help that man. 
  5   BY MR. DOLAN: 
  6   Q.   So at any rate, as we sit here today, the real 
  7        question I have is do you still have any limitations 
  8        in movement that you connect back to what you call the 
  9        burns? 
 10   A.   Yes. 
 11   Q.   What are those limitations? 
 12   A.   With the -- well, with the -- right in here -- like 
 13        it's kind of hard to explain.  But tightness of the 
 14        skin, like right at the shoulder. 
 15   Q.   Your skin feels tight when you make a movement with 
 16        your arm across the front of your body -- 
 17   A.   Yes. 
 18   Q.   -- is that right? 
 19   A.   Yes.  And also kind of as a result of the surgeries 
 20        where I had my arm in a sling and I couldn't really do 
 21        anything for a couple of weeks and not being able to 
 22        do anything with my neck through my shoulder, like my 
 23        muscles and -- the muscles have like become weakened, 
 24        so there's restrictions on how much I can do with 
 25        that. 
00070 
  1   Q.   Once you got out of the sling, as part of your therapy 
  2        you started to redevelop strength, correct? 
  3   A.   Yes. 
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  4   Q.   And that's been an ongoing process? 
  5   A.   Yes. 
  6   Q.   And from what I can see, it looks to me like the last 
  7        operation you had that relates to what you call the 
  8        burns would have been in the middle of February of 
  9        this year; is that right? 
 10   A.   I'm not really sure of the date. 
 11   Q.   Does that help orient you at all as to when that last 
 12        operation was, that question, or you still just don't 
 13        know? 
 14   A.   I'm not really sure. 
 15   Q.   Okay.  Has anyone told you how much longer the work 
 16        that you're doing through physical therapy will have 
 17        to go on that relates to the burns? 
 18   A.   No, I'm not really sure. 
 19   Q.   Has anyone told you how much longer the work for 
 20        physical therapy that relates to your neck will have 
 21        to go on? 
 22   A.   I don't really remember. 
 23   Q.   Do you have any lingering effects from the accident 
 24        other than what you've described as the burn areas and 
 25        your neck? 
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  1   A.   Yes. 
  2   Q.   What's the other lingering effect? 
  3   A.   My knees from not being able to do anything for a 
  4        year, they're weak.  And with the road rash and the 
  5        atrophy that was on my knees, they -- I get pain if I 
  6        do too much, like just even standing. 
  7   Q.   Do you mind if I take a look? 
  8   A.   (Witness complied.) 
  9   Q.   So there's some scarring on your right knee; is that 
 10        correct? 
 11   A.   Yeah.  I don't know if that's any better. 
 12   Q.   Is it your right knee that you would have that issue 
 13        with or your -- 
 14   A.   It's both. 
 15   Q.   Both.  On your left knee, too? 
 16   A.   Yes. 
 17                   MS. LYONS:  Do we have photos? 
 18                   MR. DOLAN:  We have photos in the file.  We 
 19        don't have current photos as of today, but we've got 
 20        photos. 
 21                   MR. McKENNA:  Do you want to, while we're 
 22        doing this, do you want to see the ones on the back at 
 23        the same time and be done with it?  That's up to you. 
 24   BY MR. DOLAN: 
 25   Q.   You know what, why don't you go ahead and show us your 
00072 
  1        back. 
  2                   MR. McKENNA:  That way we don't have to 
  3        have him keep standing up. 
  4                   MR. FITZGERALD:  Stand up, Ryan. 
  5   BY MR. DOLAN: 
  6   Q.   Okay.  Can you just turn a little bit this way so we 
  7        can see that? 
  8   A.   (Witness complied.) 
  9   Q.   There we go. 
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 10                   MR. FITZGERALD:  Ryan, come on down here. 
 11        Do you want to see the donor site? 
 12                   MR. DOLAN:  No, that's all right.  I don't 
 13        need to see that. 
 14                   MR. MATHERS:  Where is the donor site? 
 15                   THE WITNESS:  (Witness complied.) 
 16                   MR. MATHERS:  Do you mind if I take a 
 17        photo? 
 18                   MR. McKENNA:  No, not at all.  I'd just 
 19        assume have it done once and not up and down with all 
 20        three of you guys was my point. 
 21                   (Off the record at 10:37 a.m.) 
 22                   (Back on the record at 10:43 a.m.) 
 23   BY MR. DOLAN: 
 24   Q.   Just a few more questions.  Do you remember being in 
 25        another bicycle accident back in 2011 where you broke 
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  1        your wrist? 
  2   A.   Yes. 
  3   Q.   Did that happen up here in Michigan or down in 
  4        Indiana? 
  5   A.   In Indiana. 
  6   Q.   And can you just, in your own words, tell me what 
  7        happened there? 
  8   A.   I was on my grandparents' bike, me and my cousin were 
  9        going there, we lived in a subdivision that's like a 
 10        circle and we were going around the circle, and we 
 11        were kind of racing.  My cousin went in front of me 
 12        and I just slammed on the brakes and flipped over. 
 13   Q.   So you went over the handlebars? 
 14   A.   Yes. 
 15   Q.   So prior to this accident, is it a fair statement 
 16        you've ridden a lot of bikes?  Did you consider 
 17        yourself someone who really was unfamiliar with bikes 
 18        and how they worked or did you know how they worked? 
 19                   MR. McKENNA:  Objection, form and 
 20        foundation.  Go ahead. 
 21   A.   I understood how they worked. 
 22   BY MR. DOLAN: 
 23   Q.   In this -- let me see if I can find it.  I'm going to 
 24        give you a copy of some photographs that we got from 
 25        your lawyer.  Why don't we go ahead and mark this. 
00074 
  1        I'm going to mark the photostatic copy, though, so we 
  2        can include that in the record. 
  3                   MARKED FOR IDENTIFICATION: 
  4                   DEPOSITION EXHIBIT 1 
  5                   10:45 a.m. 
  6   BY MR. DOLAN: 
  7   Q.   If you don't mind, the first photographs, until you 
  8        get to the very back, are pictures of a bicycle.  Your 
  9        attorney is going to look at it first.  He'll flip it 
 10        over for you. 
 11                   MR. McKENNA:  Well, you tell me what you 
 12        want to look at and then I'll look at it.  I don't 
 13        want to waste anybody's time. 
 14   BY MR. DOLAN: 
 15   Q.   Just go ahead and look at the pictures of the bike. 
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 16                   MR. McKENNA:  Here, you do it. 
 17   BY MR. DOLAN: 
 18   Q.   As we sit here today, do you remember whether that's 
 19        the bike that you were on at the time of the accident? 
 20   A.   Yes. 
 21   Q.   You believe that to be the bicycle? 
 22   A.   Yes. 
 23                   MR. McKENNA:  That is marked as exhibit 
 24        what, Jack? 
 25                   MR. DOLAN:  It's marked as Exhibit 1. 
00075 
  1                   MR. McKENNA:  Thank you. 
  2                   MS. LYONS:  Can I see? 
  3                   MR. DOLAN:  Sure. 
  4   BY MR. DOLAN: 
  5   Q.   Now, as you looked at it, this bicycle has gears that 
  6        you shift from the handlebar, correct? 
  7                   MR. McKENNA:  Objection, foundation. 
  8   A.   Yes. 
  9   BY MR. DOLAN: 
 10   Q.   Have you operated bikes like that prior to operating 
 11        this bike? 
 12   A.   Yes. 
 13   Q.   Were you familiar with how to operate that kind of 
 14        bicycle? 
 15   A.   Yes. 
 16   Q.   The bicycle that you have at home, did it have that 
 17        same sort of mechanism, where the gears were shifted 
 18        from the handlebars and there was more than one gear? 
 19   A.   Yes. 
 20   Q.   Now, that bike has some knobby tires on it, correct? 
 21   A.   What do you mean by knobby, like -- 
 22   Q.   Well, they've got protrusions on them, the tires. 
 23   A.   Yes. 
 24   Q.   The bike that you have at home, does that have the 
 25        same type of tires? 
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  1                   MR. McKENNA:  Objection, form and 
  2        foundation.  Go ahead. 
  3   A.   I'm not really sure. 
  4   BY MR. DOLAN: 
  5   Q.   Does it have knobby tires or are they smooth? 
  6   A.   I'm not really sure. 
  7   Q.   You don't remember? 
  8   A.   No. 
  9   Q.   This bicycle has a front fork that's got -- see that 
 10        part there, the shiny part? 
 11   A.   Yes. 
 12   Q.   That looks like a, sort of a shock absorber.  You know 
 13        what a shock absorber is, you're an engineer. 
 14                   MR. McKENNA:  And he's a high school 
 15        student, what?  Objection, form and foundation. 
 16   BY MR. DOLAN: 
 17   Q.   Do you see the front fork of this bicycle? 
 18   A.   Yes. 
 19   Q.   Do you believe that to be a sort of shock absorber 
 20        where the front piece goes up and down? 
 21                   MR. McKENNA:  Same objection. 
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 22   A.   I'm not really sure, no. 
 23   BY MR. DOLAN: 
 24   Q.   You don't know what that is? 
 25   A.   I'm not really sure. 
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  1   Q.   Do you know if the bicycle you have at home has a 
  2        similar setup like that with the front fork? 
  3   A.   I'm not really sure. 
  4   Q.   Do you know what the make of the bicycle is that you 
  5        have at home? 
  6   A.   I don't remember. 
  7   Q.   If you take a look through here, I think you'll see -- 
  8        can you agree with me, take your time looking at this, 
  9        that this appears to be a bike, it's called 
 10        Specialized? 
 11   A.   Yes. 
 12   Q.   Do you know if the bike you have at home is the same 
 13        type? 
 14                   MR. McKENNA:  What do you mean by type? 
 15   BY MR. DOLAN: 
 16   Q.   Called Specialized. 
 17                   MR. McKENNA:  The same manufacturer? 
 18   BY MR. DOLAN: 
 19   Q.   The same manufacturer. 
 20   A.   I'm not really sure. 
 21   Q.   Do you know the manufacturer of your bike? 
 22   A.   I'm not really sure.  I don't really remember. 
 23   Q.   The bike that you have at home, does it appear to have 
 24        wheels that are the same size or similar in size to 
 25        these wheels? 
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  1                   MR. McKENNA:  Objection to the form, 
  2        compound, foundation. 
  3   A.   I'm not really sure. 
  4   BY MR. DOLAN: 
  5   Q.   Well, the bicycle you have at home, does it have 
  6        smaller wheels than the wheels on this bike? 
  7                   MR. McKENNA:  Objection, form and 
  8        foundation. 
  9   A.   I'm not really sure. 
 10   BY MR. DOLAN: 
 11   Q.   You've heard of the term BMX bike? 
 12   A.   Yes. 
 13   Q.   You understand that those bikes tend to have smaller 
 14        wheels than what a typical bike would be? 
 15   A.   Yes. 
 16   Q.   The bicycle that you have at home, is it a BMX style 
 17        bicycle or is it a regular bicycle? 
 18                   MR. McKENNA:  Objection, form and 
 19        foundation. 
 20   A.   Well, I have like -- I have a BMX bike, but I also 
 21        have a -- 
 22   BY MR. DOLAN: 
 23   Q.   You have more than one bike. 
 24   A.   Yeah.  Well, it's like one is not mine, one is my 
 25        brother's, so -- 
00079 
  1   Q.   But he's at college so it's available for your use? 
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  2   A.   Yes. 
  3                   MR. McKENNA:  Objection to form and 
  4        foundation. 
  5   BY MR. DOLAN: 
  6   Q.   Well, I want to just clear it up.  There's two bikes 
  7        at home instead of one bike at home, correct? 
  8   A.   Yes. 
  9   Q.   So the two bikes that are at home are a BMX bike and 
 10        then a bike that's got regular-sized tires that are 
 11        larger than a BMX bike, correct? 
 12                   MR. McKENNA:  Objection, form and 
 13        foundation.  There's a BMX and a non-BMX.  He's not 
 14        said anything nor have you about the size of those 
 15        tires because you've asked and he can't tell you what 
 16        they are. 
 17   A.   Yeah, I'm not really sure. 
 18   BY MR. DOLAN: 
 19   Q.   So the two bikes at home, you don't know how -- the 
 20        size of the tires relates to the two? 
 21   A.   I'm not really sure. 
 22   Q.   You don't know if one's got a larger set of tires than 
 23        the other? 
 24   A.   I'm not really sure. 
 25   Q.   Okay.  The bike that you operated the night of the 
00080 
  1        occurrence, did you have any trouble with the bike 
  2        with the shifter at all? 
  3   A.   I don't really remember. 
  4   Q.   Did you have any trouble with the bike as a result of 
  5        any features of the bicycle itself, like where the 
  6        brake was or anything else relating to the bike? 
  7   A.   I don't really remember. 
  8   Q.   Okay.  As we sit here today, can you think of anything 
  9        in the future that's scheduled for you that relates to 
 10        treatment involving any of your injuries from this 
 11        accident? 
 12   A.   Physical therapy is the only thing. 
 13   Q.   And you don't know how much longer that's going to go 
 14        on? 
 15   A.   Yeah, I'm not sure. 
 16   Q.   That would be it? 
 17                   MR. McKENNA:  Yes, you don't know how long 
 18        that's going to go on is what he's asking? 
 19   A.   Yes, I don't know how long it's going to go on. 
 20                   MR. DOLAN:  I don't have any other 
 21        questions. 
 22                   MR. MATHERS:  Do you want me to go? 
 23                   EXAMINATION 
 24   BY MR. MATHERS: 
 25   Q.   The bicycle that you just looked at in the 
00081 
  1        photographs, who owned that bicycle? 
  2   A.   Logan Ganfield's mom.  That's hers. 
  3   Q.   Do you know where the bicycle is currently? 
  4   A.   I'm not really sure. 
  5   Q.   Is it at your house? 
  6   A.   I'm not really sure where it is. 
  7   Q.   Do your attorneys have it? 
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  8   A.   I'm not really sure. 
  9   Q.   Do you know if it's still around, available? 
 10                   MR. MATHERS:  Jim, you can help? 
 11                   (Off the record at 10:53 a.m.) 
 12                   (Back on the record at 10:55 a.m.) 
 13   BY MR. MATHERS: 
 14   Q.   Back to the bicycle very quickly.  No headlight on 
 15        that bicycle, correct? 
 16                   MR. McKENNA:  Objection, form and 
 17        foundation.  Go ahead. 
 18   BY MR. MATHERS: 
 19   Q.   The one you were riding the night of the accident, was 
 20        there a headlight on that bicycle? 
 21   A.   No.  There's a reflector. 
 22   Q.   A reflector, no headlight, right? 
 23   A.   Yeah. 
 24   Q.   The clothes, do you recall the clothes you were 
 25        wearing that evening? 
00082 
  1   A.   Yes.  I was wearing like a light gray Romeo football 
  2        sweatshirt, khaki pants, like a white hat. 
  3   Q.   Pants? 
  4   A.   Not pants, sorry.  Khaki shorts, like cargo shorts. 
  5        And then a white hat and a light or like light gray 
  6        shoes with a blue, like a lighter blue on the bottom. 
  7   Q.   Did anything you were wearing have any reflective 
  8        properties? 
  9   A.   There was little like things on the side of my shoes 
 10        that were kind of reflective. 
 11   Q.   What do you mean kind of reflective? 
 12   A.   They were reflective. 
 13   Q.   These are tennis shoes? 
 14   A.   Yes. 
 15   Q.   Is it something you put on the tennis shoes or 
 16        something just the way they were made? 
 17   A.   Just the way they were made. 
 18   Q.   How do you know they were reflective?  Was it 
 19        something you observed? 
 20   A.   Yeah, I guess. 
 21   Q.   How did you observe your shoes reflect? 
 22   A.   Just like the -- I don't know. 
 23   Q.   Were you wearing them when you saw them reflecting? 
 24                   MR. McKENNA:  Was he wearing them when he 
 25        saw them reflecting? 
00083 
  1                   MR. MATHERS:  Yes. 
  2   A.   No. 
  3   BY MR. MATHERS: 
  4   Q.   Describe it for me.  Did you observe this on multiple 
  5        occasions? 
  6   A.   I didn't like -- no, it's more you can just kind of 
  7        like tell that they were reflective by the kind of the 
  8        material that they were. 
  9   Q.   Did you ever actually see that your shoes, the shoes 
 10        you were wearing that evening, reflecting light under 
 11        any circumstances? 
 12   A.   No. 
 13   Q.   But you think, based on what you observed in your 
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 14        shoes, that they would reflect is what you're saying. 
 15   A.   Yes. 
 16   Q.   Did you buy those shoes or did your parents buy them 
 17        for you, do you recall? 
 18   A.   I'm not really sure. 
 19   Q.   Were the shoes marketed as having reflective 
 20        properties? 
 21                   MR. McKENNA:  Objection, form and 
 22        foundation. 
 23   A.   I'm not really sure. 
 24   BY MR. MATHERS: 
 25   Q.   Do you know, did your parents specifically buy those 
00084 
  1        shoes because of their ability to reflect? 
  2                   MR. McKENNA:  Same objection. 
  3   A.   I'm not really sure. 
  4   BY MR. MATHERS: 
  5   Q.   Is that anything they discussed with you or that you 
  6        discussed with your parents? 
  7   A.   About? 
  8   Q.   Were you getting these shoes because they reflect? 
  9   A.   I'm not really sure. 
 10   Q.   Ryan, what is your height? 
 11   A.   Right now? 
 12   Q.   Yes. 
 13   A.   I'm not really sure the exact height. 
 14   Q.   You can give me approximate. 
 15   A.   Like 6'1". 
 16   Q.   6'1".  And how tall were you at the time of the 
 17        accident? 
 18   A.   I'm not really sure. 
 19   Q.   What's your current weight? 
 20   A.   I'm not really sure. 
 21   Q.   Let me ask you this:  Have you gotten taller since the 
 22        accident? 
 23   A.   Yes. 
 24   Q.   And have you gained or lost weight since the accident? 
 25   A.   I'm not really sure. 
00085 
  1   Q.   Do you think your weight is about the same? 
  2   A.   I'm not really sure. 
  3   Q.   Fair enough.  Do you recall, before the accident 
  4        occurred but that same night, do you recall speaking 
  5        to Logan Ganfield's father? 
  6   A.   I don't really remember. 
  7   Q.   Do you recall anyone telling you, whether it was Logan 
  8        Ganfield's father or Logan Ganfield, that when you 
  9        went on this bike ride that you should not leave the 
 10        subdivision? 
 11   A.   I don't really remember. 
 12   Q.   That may or may not have happened, you just don't 
 13        know? 
 14   A.   Yeah, I'm not really sure. 
 15   Q.   When you were riding the bicycle on Hipp Road, I know 
 16        you didn't remember the name of the road, you said 
 17        that you saw vehicles coming in the direction -- you 
 18        were headed in the north direction, correct, you were 
 19        headed north? 
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 20   A.   Yes. 
 21   Q.   So when you talk about vehicles coming in the opposite 
 22        direction, you were talking about vehicles coming 
 23        south, right? 
 24   A.   Yes. 
 25   Q.   You said that you saw vehicles with lights on.  Do you 
00086 
  1        remember that? 
  2   A.   Yes. 
  3   Q.   Did you see any of those vehicles with high beam 
  4        lights on? 
  5                   MR. McKENNA:  Objection to the form. 
  6                   MS. LYONS:  Object to the form. 
  7   A.   I'm not really sure. 
  8   BY MR. MATHERS: 
  9   Q.   Do you understand what I mean by high beams? 
 10   A.   Like the brights on? 
 11   Q.   A vehicle's bright lights, yes. 
 12   A.   I'm not really sure. 
 13   Q.   You're not really sure if you know what brights are? 
 14   A.   I know what bights are.  I'm not really sure that -- 
 15   Q.   You recall seeing lights but you don't know if they 
 16        were bright lights or just regular headlights. 
 17   A.   Right. 
 18   Q.   Or bright regular headlights.  Is that a possibility? 
 19        You don't know is what you're saying. 
 20                   MR. McKENNA:  I'm sorry, you lost me on the 
 21        number of questions there. 
 22                   MR. MATHERS:  We'll back it up and go much 
 23        slower. 
 24                   MR. McKENNA:  Just one at a time.  It 
 25        doesn't have to be any slower. 
00087 
  1   BY MR. MATHERS: 
  2   Q.   When you say you're not sure about my question, you're 
  3        saying you recall seeing lights. 
  4   A.   Yes. 
  5   Q.   But you don't know whether those lights are normal 
  6        headlights, whether they are normal headlights that 
  7        are exceptionally bright or whether they're bright 
  8        lights, high beams. 
  9   A.   Yeah, I'm not really sure if they're like high beam. 
 10        I just seen lights. 
 11   Q.   Other than telling me lights, you can't give me any 
 12        additional information. 
 13   A.   Yeah, that's all, just lights. 
 14   Q.   You've talked about some vehicles that had passed you. 
 15        Now I'm talking about vehicles heading in the same 
 16        direction that you're headed on the bicycle, so these 
 17        are vehicles traveling north, right? 
 18   A.   Yes. 
 19   Q.   If I understood you correctly, you said that some 
 20        vehicles had been able to pass you as you were riding 
 21        on Hipp Road, right? 
 22   A.   Yes. 
 23   Q.   Those vehicles that passed you, they needed to move to 
 24        the left to get past you safely; is that right? 
 25   A.   I'm not really sure. 
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  1   Q.   You were headed in a northerly direction. 
  2   A.   Yes. 
  3   Q.   They didn't pass you on the right, did they? 
  4   A.   No. 
  5   Q.   What was on the right of you? 
  6   A.   Nothing.  I was all the way to the right. 
  7   Q.   So what is in that area?  Is it road? 
  8   A.   No. 
  9   Q.   What's over there? 
 10   A.   I'm not really sure. 
 11   Q.   Is it a ditch?  Is it grass? 
 12                   MR. McKENNA:  He said he's not sure. 
 13   A.   I'm not sure. 
 14   BY MR. MATHERS: 
 15   Q.   But these vehicles did not pass you on the right, 
 16        correct? 
 17   A.   Yes. 
 18                   MR. McKENNA:  Asked and answered. 
 19   BY MR. MATHERS: 
 20   Q.   So they had to pass you on the left-hand side? 
 21   A.   Yes. 
 22   Q.   I'm asking you did they -- was it necessary for those 
 23        vehicles to move to the left to get past you? 
 24                   MR. McKENNA:  Foundation.  Go ahead, if you 
 25        know. 
00089 
  1   A.   Do you mean like into the left lane all the way or 
  2        just like -- 
  3   BY MR. MATHERS: 
  4   Q.   Did the vehicles -- if you know, if you don't know, 
  5        that's fine -- did they continue traveling in a 
  6        straight -- was there enough room where you were at 
  7        for a vehicle to pass you without having to go to the 
  8        left? 
  9                   MR. McKENNA:  Objection, form and 
 10        foundation. 
 11   A.   I'm not sure. 
 12   BY MR. MATHERS: 
 13   Q.   You said you were as far over to the right as you 
 14        could be, right? 
 15   A.   Yes. 
 16   Q.   In terms of feet, how far is that? 
 17                   MR. McKENNA:  Feet from what?  You have to 
 18        have a reference point. 
 19                   MR. MATHERS:  From the east side of the 
 20        road where he said he was as close as possible. 
 21   A.   I'm not really sure.  Just as far over as I could be. 
 22   BY MR. MATHERS: 
 23   Q.   Was it a distance in feet?  Was it inches? 
 24   A.   I don't know.  I'm not really sure. 
 25   Q.   Have seen the photographs of the damage that's on the 
00090 
  1        truck, the white truck where the impact occurred? 
  2   A.   No, I haven't. 
  3   Q.   Do you have any understanding of where you may have 
  4        impacted that truck? 
  5   A.   No, I'm not really sure. 
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  6   Q.   So if I were to tell you that the impact occurred near 
  7        center, right of center of that truck, would you have 
  8        any reason to dispute that? 
  9                   MR. McKENNA:  Objection, foundation. 
 10   A.   Can you like rephrase it? 
 11   BY MR. MATHERS: 
 12   Q.   There's a truck and there's a middle point.  We were 
 13        talking about the width of the truck.  Okay?  And I'm 
 14        saying to you that the photographs will show a dent 
 15        where it's been alleged and the testimony seems to 
 16        support that this impact occurred, and it's right of 
 17        center, close to the center.  And I'm asking you would 
 18        you have any reason to dispute that's where the impact 
 19        occurred? 
 20                   MR. McKENNA:  Objection, form and 
 21        foundation. 
 22   A.   I'm not really sure. 
 23   BY MR. MATHERS: 
 24   Q.   You can't give me any more information in terms of 
 25        where you were located on the roadway other than to 
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  1        stay that you were as far over to the right as you can 
  2        be. 
  3                   MR. McKENNA:  That's what he told you. 
  4   A.   Right. 
  5   BY MR. MATHERS: 
  6   Q.   You can't put that in terms of feet? 
  7   A.   I can't. 
  8   Q.   When you say you were as far over to the right as you 
  9        could be, are you saying there was no other road to 
 10        the right or are you saying that you were somehow 
 11        prevented from going further to the right on the road? 
 12                   MR. McKENNA:  Objection, form, foundation 
 13        and it's argumentative. 
 14                   MR. MATHERS:  I'm not arguing, I'm trying 
 15        to understand the testimony. 
 16                   MR. McKENNA:  I'm just making my objections 
 17        for the record. 
 18   A.   So can you repeat it? 
 19   BY MR. MATHERS: 
 20   Q.   Sure.  Your answer that I'm trying to work with is "I 
 21        was as far over to the right as I could be." 
 22   A.   Yes. 
 23   Q.   What I'm trying to understand, are you saying that you 
 24        were at the very furthest point east of the road, no 
 25        more road further to the east, or are you saying that 
00092 
  1        you were on the road at some point and something 
  2        prevented you from going any further to the right? 
  3                   MR. McKENNA:  No, he's not said either of 
  4        those. 
  5   BY MR. MATHERS: 
  6   Q.   Any other options? 
  7                   MR. McKENNA:  He's given you the answer and 
  8        you're trying to make it exclusive to something he 
  9        hasn't made exclusive. 
 10   BY MR. MATHERS: 
 11   Q.   You can answer the question. 
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 12   A.   As far to the right as I could get. 
 13   Q.   But what does that mean?  And I'm just trying to 
 14        understand your testimony.  You're saying I was at the 
 15        farthest right that I could be. 
 16   A.   Yes. 
 17   Q.   Is there no more road to the right, is what you're 
 18        saying? 
 19                   MR. McKENNA:  Objection, form and 
 20        foundation, asked and answered and you're arguing. 
 21   BY MR. MATHERS: 
 22   Q.   Do you remember? 
 23   A.   I don't really remember. 
 24   Q.   Okay.  In one of your interrogatory responses -- do 
 25        you know what an interrogatory is?  It's a written 
00093 
  1        discovery, questions, answers.  I believe it was 
  2        question 43, you indicated that you had both seen 
  3        headlights and heard the vehicle coming behind you. 
  4                   Do you recall that? 
  5                   MR. McKENNA:  Do you recall that he heard 
  6        or are you asking about the -- I'm confused which one, 
  7        because you have both.  It's compound if it's both. 
  8                   MR. MATHERS:  That's fine.  Fair point. 
  9   BY MR. MATHERS: 
 10   Q.   In your Answer to Interrogatory, you indicated -- do 
 11        you recall signing those Interrogatories? 
 12                   MR. McKENNA:  He didn't sign them. 
 13                   MR. MATHERS:  All right.  They're not 
 14        signed. 
 15                   MR. McKENNA:  They are signed. 
 16                   MR. FITZGERALD:  His mom did. 
 17   A.   She did. 
 18   BY MR. MATHERS: 
 19   Q.   Fair enough.  Is that your testimony, do you recall -- 
 20        now I'm asking you for your memory.  Do you recall 
 21        both seeing headlights from a vehicle coming behind 
 22        you and hearing the approaching vehicle? 
 23   A.   I remember the headlights, but I'm not really sure 
 24        about hearing. 
 25                   MR. MATHERS:  Does anyone have a copy of 
00094 
  1        the Interrogatories? 
  2   BY MR. MATHERS: 
  3   Q.   I want to show you, I don't want you to take my word 
  4        for it. 
  5                   If it's not from you, where would that 
  6        additional information come from about what occurred? 
  7                   MR. McKENNA:  If what's not from him, 
  8        additional information?  It's a little vague.  What do 
  9        you mean? 
 10   BY MR. MATHERS: 
 11   Q.   The Answer to Interrogatory says that you both saw the 
 12        headlights and that you heard the approaching vehicle. 
 13                   Has your memory gotten worse or did you 
 14        never recall hearing the vehicle? 
 15                   MR. McKENNA:  Objection, compound. 
 16   A.   I just don't really remember. 
 17   BY MR. MATHERS: 
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 18   Q.   You don't remember it, as you sit here today? 
 19   A.   Yeah. 
 20   Q.   Is it possible that you remembered it at the time that 
 21        those Answers to Interrogatories were prepared? 
 22                   MR. McKENNA:  Don't look at me, I'm not 
 23        allowed to answer. 
 24                   MR. MATHERS:  I know. 
 25   BY MR. MATHERS: 
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  1   Q.   Ryan, I'm just trying to understand whether or not 
  2        that is part of your recollection of events, that you 
  3        also heard the vehicle approaching. 
  4   A.   I don't remember right now. 
  5   Q.   But do you think -- it's in an answer, your answer to 
  6        an interrogatory, so if it's there you remembered it 
  7        at sometime? 
  8                   MR. DOLAN:  I'm going to object only 
  9        because he didn't actually sign the interrogatories. 
 10                   MR. MATHERS:  But he was provided the 
 11        information, unless I'm mistaken about the process. 
 12                   MR. DOLAN:  He's already testified, though, 
 13        that he doesn't remember. 
 14                   MR. McKENNA:  I like it when you guys do 
 15        this with each other and I'm not involved. 
 16   BY MR. MATHERS: 
 17   Q.   Let me ask more foundational questions, I suppose. 
 18                   Ryan, your mother wasn't with you riding 
 19        the bicycle when the accident occurred, right? 
 20   A.   Yes. 
 21   Q.   So any information about the accident would have had 
 22        to have been provided by you in your Answers to 
 23        Interrogatories, correct? 
 24   A.   Yes. 
 25   Q.   Your answer states that you also heard the vehicle 
00096 
  1        approaching from behind you, my client's vehicle.  I 
  2        understand that you're saying that as you sit here 
  3        today you don't remember that part of it.  But if it's 
  4        into your Answers to Interrogatories, that would have 
  5        come from you; is that correct? 
  6   A.   Yes. 
  7   Q.   That would be your testimony, correct? 
  8   A.   Yes. 
  9   Q.   Do you have any understanding, do you know what speed 
 10        my client's vehicle was traveling at the time of 
 11        impact? 
 12   A.   No, I'm not sure. 
 13   Q.   Do you have any understanding of the speed of my 
 14        client's vehicle at any point prior to the impact? 
 15   A.   I'm not sure. 
 16   Q.   You were asked questions about your treatment and I 
 17        believe you said currently you are still doing the 
 18        physical therapy two times a week, correct? 
 19   A.   Yes. 
 20   Q.   Do you have any additional surgeries scheduled? 
 21   A.   No. 
 22   Q.   Has any doctor discussed with you the need for any 
 23        surgeries in the future? 
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 24   A.   Yes. 
 25   Q.   And what would those be, what types of surgery? 
00097 
  1   A.   They'd be more neck surgeries, because Dr. Garton had 
  2        said that it's pretty much I'm going to have to have 
  3        them -- there's no -- I'm going to have to have the 
  4        upper two levels fused in the future.  I'm just not 
  5        sure when.  He never said. 
  6   Q.   I'm sorry, which doctor? 
  7   A.   Dr. Garton. 
  8   Q.   And did he explain to you why that was? 
  9   A.   Just because of the -- they'd be taking more pressure 
 10        because everything else below it is fused, so it's 
 11        those two vertebrate are taking all the -- taking more 
 12        pressure than if it was -- if they weren't fused. 
 13   Q.   Did Dr. Garton discuss with you when he thinks that 
 14        that might become necessary? 
 15   A.   No, he never said the exact time. 
 16   Q.   And did he discuss in terms of an additional surgery 
 17        or surgeries pleural? 
 18   A.   No, he just said you're eventually going to have to 
 19        have -- he never said if it was going to be just one 
 20        or more than one.  He said there's definitely going to 
 21        be surgery. 
 22   Q.   And he spoke in terms of this is something that would 
 23        have to happen, not that it was possible or -- 
 24   A.   He said it was going to happen. 
 25   Q.   How about with regard to the skin grafting, the burns, 
00098 
  1        are you going to require any additional skin grafting? 
  2   A.   I'm not really sure. 
  3   Q.   Has any doctor discussed that with you? 
  4   A.   No. 
  5   Q.   Who is the doctor again that's treating your burns? 
  6   A.   Dr. Gavagan.  He was the one who did the skin graft. 
  7   Q.   And Dr. Gavagan, has he discussed the progress with 
  8        regard to the treatment of your burns?  Is he happy 
  9        with the results or has he not discussed that with you 
 10        at all? 
 11   A.   No, he said he's happy with it. 
 12   Q.   Has he discussed with you, in terms of appearance, how 
 13        much improvement they can make with the treatment? 
 14        Will it get to a point where you won't be able to see 
 15        any form of scar or something less than that, if you 
 16        know? 
 17   A.   He said that there's still going to be stuff there, 
 18        it's just before the skin graft there was like, kind 
 19        of like bumps. 
 20   Q.   It was raised up? 
 21   A.   Yeah.  The skin grafts are more to keep it more even 
 22        so that the bumps weren't there.  He said there's 
 23        always going to be a scar. 
 24   Q.   So if I'm understanding, there's always going to be 
 25        some form of a scar but it will be flat as opposed to 
00099 
  1        a raised scar? 
  2   A.   Yes. 
  3   Q.   Do you know if it will change in size?  Will it get 
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  4        smaller in time? 
  5   A.   I'm not really sure. 
  6   Q.   When you were on Hipp Road riding your bike, you were 
  7        the third vehicle -- I mean, the third bicycle in the 
  8        line of bikes? 
  9   A.   Yeah, I was the last one. 
 10   Q.   You were trailing behind.  Who was immediately in 
 11        front of you? 
 12   A.   Immediately in front of me was Jeff. 
 13   Q.   Jeff Fietsam? 
 14   A.   Yes. 
 15   Q.   And then in front of him was? 
 16   A.   Logan Ganfield. 
 17   Q.   Do you recall the other boys, Ganfield and Fietsam, 
 18        were they -- were you all riding about the same speed; 
 19        were they going faster than you, if you know? 
 20   A.   I'm not really sure. 
 21   Q.   I guess I should put it in context.  I'm talking at or 
 22        around the time that this accident occurred. 
 23   A.   Yeah, I'm not really sure. 
 24   Q.   Do you know how fast you would have been peddling when 
 25        the impact occurred? 
00100 
  1   A.   I'm not really sure of the exact. 
  2   Q.   Do you know if you were peddling hard or light? 
  3   A.   I was peddling. 
  4   Q.   Normal? 
  5                   MR. McKENNA:  Objection, form and 
  6        foundation. 
  7   BY MR. MATHERS: 
  8   Q.   Do you recall? 
  9   A.   I mean -- 
 10                   MR. McKENNA:  He said he's not really sure. 
 11                   MR. DOLAN:  I'm sorry, I can't hear you. 
 12   A.   I said I'm not really sure. 
 13                   MR. FITZGERALD:  You're soft spoken. 
 14   BY MR. MATHERS: 
 15   Q.   When you were on Hipp Road and you saw these 
 16        headlights coming from behind you, and I guess heard 
 17        the vehicle approaching, did you do anything to change 
 18        your positioning on the roadway?  Did you move one 
 19        direction or another? 
 20   A.   I was staying as far to the right on the road while I 
 21        was trying to dodge the potholes.  I was on the right. 
 22   Q.   You don't recall, when seeing those headlights, 
 23        actually changing your position on the roadway.  Do 
 24        you understand what I'm saying?  You weren't able to 
 25        pin down exactly where on the roadway you were.  I'm 
00101 
  1        asking you when you saw these headlights coming up 
  2        behind you, did you then change your position on the 
  3        roadway? 
  4                   MR. McKENNA:  Hang on, because that's not 
  5        an accurate -- form and foundation.  It misstates what 
  6        he's already said.  Go ahead. 
  7   A.   I was off on -- as far to the right as I could get 
  8        while dodging the potholes that were there. 
  9   BY MR. MATHERS: 
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 10   Q.   Okay.  So as far as you know, you just continued on 
 11        that path? 
 12   A.   Yes, on the right. 
 13   Q.   And the only thing I'd like to clarify about what my 
 14        question was, is when I said change position, 
 15        obviously you continued to go forward because you were 
 16        peddling, right, you weren't stopped on the roadway? 
 17   A.   Yeah, I was peddling. 
 18   Q.   The therapist that you were seeing, Dawn? 
 19   A.   Yeah. 
 20   Q.   That was for -- why were you seeing Dawn, for 
 21        treatment of what? 
 22   A.   For depression and just helping me get through like, 
 23        helping me get through missing so much of school and 
 24        being away from like my friends and helping me get 
 25        through, stuff like that, different like social 
00102 
  1        things. 
  2   Q.   When did you start seeing Dawn? 
  3   A.   I'm not really sure like the exact. 
  4   Q.   Was it in 2015? 
  5   A.   I'm not really sure. 
  6   Q.   Do you recall it being sometime after the accident? 
  7   A.   It was after the accident, yes. 
  8   Q.   Was that seeing Dawn -- and how did Dawn treat you, 
  9        was it counseling sessions?  Did you have a 
 10        conversation? 
 11   A.   Yes.  Yes. 
 12   Q.   And you would tell her about things you were 
 13        experiencing? 
 14   A.   Yes. 
 15   Q.   And she would discuss with you ways to potentially 
 16        handle those situations? 
 17   A.   Yes. 
 18   Q.   Treating with Dawn, is that something that you felt 
 19        was necessary or did someone else think that that's 
 20        something you should do? 
 21   A.   A little bit of both, me and my mom.  My mom kind of 
 22        saw that I was a little bit more like not socially and 
 23        not doing as much.  I wasn't like going out and 
 24        hanging out with my friends and stuff.  And she kind 
 25        of brought it up and I kind of realized and we both 
00103 
  1        kind of went and -- 
  2   Q.   At least initially you resisted that type of 
  3        counseling; is that true?  Is that a fair statement? 
  4                   MR. McKENNA:  Objection to form and 
  5        foundation. 
  6   BY MR. MATHERS: 
  7   Q.   If I'm wrong, you can tell me.  I just thought I 
  8        recall reading that. 
  9                   MR. McKENNA:  We don't know what you 
 10        thought or what you recall.  I'm telling you you're 
 11        wrong.  My objection is to saying to what you did try 
 12        to ask. 
 13   BY MR. MATHERS: 
 14   Q.   Did you resist seeing any kind of counselor for what 
 15        was perceived to be issues of depression and you 
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 16        becoming withdrawn from your friends? 
 17   A.   Yes. 
 18   Q.   How long of a period of time did you treat with this 
 19        counselor? 
 20   A.   I'm not really sure. 
 21   Q.   Do you recall missing any appointments for practice 
 22        with the golf team? 
 23   A.   I'm not really sure.  I don't remember. 
 24   Q.   You've stopped seeing that counselor, correct? 
 25   A.   Yes. 
00104 
  1   Q.   Are you seeing any other counselor? 
  2   A.   No. 
  3   Q.   Have those issues, then, that we've discussed, 
  4        depression, becoming withdrawn from your friends, have 
  5        those resolved? 
  6   A.   Not completely.  But with golf and stuff, it helped 
  7        because I've been more active.  So -- 
  8   Q.   You were -- let me just back up just a little bit. 
  9                   When was it that you returned to school 
 10        following the accident? 
 11   A.   I'm not really sure. 
 12   Q.   The accident is in June of 2013. 
 13   A.   Yes. 
 14   Q.   Did you go back to school that next fall? 
 15   A.   I went back for a short period of time, but I'm not 
 16        really sure how long.  I went back for a little bit 
 17        and then I had another surgery. 
 18   Q.   When you went back to school, did you have some 
 19        special accommodations initially? 
 20   A.   Yes.  I got out of class early because I could be 
 21        bumped in the hallway, stuff like that. 
 22   Q.   The halo you described for us that helped support your 
 23        neck, how long a period of time did you have to wear 
 24        that for? 
 25   A.   I'm not really sure an exact date.  But it was like 
00105 
  1        over the summer.  I didn't have to wear it when I was 
  2        like -- when I was in school, so -- 
  3   Q.   When you went back to school, you didn't have to wear 
  4        it; is that what you're saying? 
  5   A.   Yes. 
  6   Q.   The special accommodations that we were talking about, 
  7        you leaving class early to avoid the crowds, how long 
  8        did that continue? 
  9   A.   All year, like all throughout while I was in school. 
 10   Q.   That whole next year? 
 11   A.   But I was -- from like while I was in school, because 
 12        I was out of school, I had to be taken out for my last 
 13        surgery or for my third and fourth surgery, so I was 
 14        out the entire second semester. 
 15   Q.   And then after that -- so that would be your -- is 
 16        that your sophomore year? 
 17   A.   Yes. 
 18   Q.   So after your sophomore year, you just completed your 
 19        junior year, correct? 
 20   A.   Yes. 
 21   Q.   Are you back to attending classes normally? 
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 22   A.   Yes. 
 23   Q.   So you are dismissed the same time as the rest of the 
 24        students when class ends? 
 25   A.   Yes. 
00106 
  1   Q.   How was -- and I understand what you're telling me 
  2        about you had to miss some time after you went back to 
  3        school for surgeries and that type of thing. 
  4                   Other than that, that type of anticipated 
  5        absence following the surgery, how was your attendance 
  6        in that first year that you returned to school? 
  7   A.   Do you mean like -- 
  8   Q.   Were you able to go to school most days? 
  9   A.   Yes. 
 10   Q.   Your induction into the National Honor Society, that 
 11        occurred after this accident, correct? 
 12   A.   Yes. 
 13   Q.   When?  What year was that? 
 14   A.   Junior year.  Last year. 
 15   Q.   This past year? 
 16   A.   Yes. 
 17   Q.   Do you have any understanding of what the eligibility 
 18        requirements are for National Honor Society? 
 19   A.   I just know -- I'm not a hundred percent on what it 
 20        is. 
 21   Q.   But whatever they are, you satisfied those -- 
 22   A.   Yes. 
 23   Q.   -- by way of your induction into the National Honor 
 24        Society. 
 25   A.   Yes. 
00107 
  1   Q.   You were asked earlier about your ability to move your 
  2        head, neck downwards. 
  3   A.   Yes. 
  4   Q.   And I believe you told Mr. Dolan that that's not 
  5        something you really experimented with; is that right? 
  6   A.   Yes. 
  7   Q.   When you play golf, do you not have to look down at 
  8        the golf ball? 
  9                   MR. McKENNA:  As best he can? 
 10   A.   Yeah. 
 11   BY MR. MATHERS: 
 12   Q.   In doing that, do you not tilt your head down towards 
 13        the ground? 
 14   A.   As best I can. 
 15   Q.   Okay.  Well, in fairness, when you were asked whether 
 16        or not that's something you tried and you indicated 
 17        that you hadn't, am I wrong? 
 18                   MR. McKENNA:  No, no, no, don't go there. 
 19        Objection.  It's mischaracterizing what he said.  He 
 20        was asked very specifically to say exactly how far he 
 21        could go, whether he's tried that.  That was what he 
 22        was asked by Mr. Dolan. 
 23                   MR. MATHERS:  I don't know how -- I mean, I 
 24        understand it's different.  I don't know the real 
 25        distinction. 
00108 
  1                   MR. McKENNA:  I've made notes of it.  We 
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  2        can go back and have her read it to you again if you 
  3        want. 
  4   BY MR. MATHERS: 
  5   Q.   When you play golf, you have to look down at the 
  6        ground as best you can, correct? 
  7   A.   Yes. 
  8   Q.   Are you able to do that to the extent that you can see 
  9        the golf ball, hit the golf ball? 
 10   A.   Yes. 
 11   Q.   Do you have -- how do you score?  Do you have an 
 12        understanding of how -- what your scores are in golf? 
 13   A.   I don't really keep score. 
 14   Q.   Have you played in competitive matches? 
 15   A.   Yes. 
 16   Q.   And how was score kept in those matches? 
 17   A.   Like, well, during matches.  You just -- like can you 
 18        rephrase? 
 19   Q.   Are you competing against another golfer?  Are you 
 20        paired in a twosome? 
 21   A.   A foursome. 
 22   Q.   And how are you keeping score?  Are you keeping your 
 23        own individual score or are you sharing shots or -- 
 24   A.   You keep score for the person you're playing against. 
 25   Q.   And are you telling me you just don't have any 
00109 
  1        understanding of generally where you shoot as you sit 
  2        here today? 
  3   A.   Yeah. 
  4   Q.   Do you play on all different courses, all different 
  5        skill levels?  Is there a single course that you play? 
  6   A.   No, there's different courses. 
  7   Q.   Do you go to different high schools and play their 
  8        courses if they have courses? 
  9   A.   Yes. 
 10   Q.   Do you play public courses if that's where the event 
 11        is scheduled to be played? 
 12   A.   Yes. 
 13   Q.   Do you know if you've ever broken, say, 100 in any 
 14        round of golf? 
 15   A.   I'm not really sure. 
 16   Q.   Shot lower than 100 is what I'm saying. 
 17   A.   I'm not really sure.  I don't normally play 18 in 
 18        matches, so -- 
 19   Q.   You don't normally play 18 holes in the matches? 
 20   A.   It's normally nine holes. 
 21   Q.   When you play nine holes, have you ever broken a score 
 22        of 50? 
 23   A.   Yes. 
 24   Q.   Have you ever shot below a score of 45? 
 25                   MR. McKENNA:  In a match? 
00110 
  1   A.   In a match? 
  2   BY MR. MATHERS: 
  3   Q.   We'll go with a match. 
  4   A.   I'm not really sure.  I don't really remember. 
  5   Q.   Fair enough.  Do you have -- the courses that you're 
  6        playing, are they what you would call an executive 
  7        course, or are they a normal golf course, meaning they 
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  8        have par 4s, par 5s, meaning more than just a par 3? 
  9   A.   Normal golf courses. 
 10                   (Off the record at 11:29 a.m.) 
 11                   (Back on the record at 11:29 a.m.) 
 12   BY MR. MATHERS: 
 13   Q.   When you play your matches, do you walk the course or 
 14        do you use a cart? 
 15   A.   During matches, we walk. 
 16   Q.   And do you carry your own golf clubs or do you have 
 17        someone -- do you have a caddy? 
 18   A.   No, I carry my own. 
 19   Q.   Do you have any understanding of how far you can hit 
 20        the ball?  And I understand clubs are different, so 
 21        we'll talk about a driver, which at least in theory 
 22        you should hit the ball further than any other club. 
 23                   MR. McKENNA:  For some people. 
 24   A.   I'm not really sure like exact, because it depends. 
 25   BY MR. MATHERS: 
00111 
  1   Q.   I understand there's going to be a wide range of shots 
  2        here.  But can you hit the ball farther than 
  3        200 yards? 
  4   A.   Yes. 
  5   Q.   Can you hit the ball farther that 250 yards? 
  6   A.   Like I said, it kind of depends, because sometimes if 
  7        I -- 
  8   Q.   If you hit a good shot, Ryan. 
  9                   MR. McKENNA:  Sometimes they roll more. 
 10   A.   It just depends sometimes. 
 11   BY MR. MATHERS: 
 12   Q.   All right.  Fair enough.  Have you had occasion to 
 13        play any recreational basketball since your accident? 
 14   A.   Like what do you mean by rec, like -- 
 15   Q.   Well, I read something in the records suggesting you 
 16        might have played basketball.  I'm just asking you if 
 17        that occurred. 
 18   A.   Like, I mean, like I've shot a basketball? 
 19   Q.   I don't have a whole lot of details here. 
 20                   MR. DOLAN:  Off the record. 
 21                   (Off the record at 11:31 a.m.) 
 22                   (Back on the record at 11:31 a.m.) 
 23   BY MR. MATHERS: 
 24   Q.   Had you played a pickup game with friends or -- 
 25                   MR. McKENNA:  Are you talking about since 
00112 
  1        the accident? 
  2                   MR. MATHERS:  Yes, I am. 
  3   A.   No. 
  4   BY MR. MATHERS: 
  5   Q.   When you say you've picked up a basketball, do you 
  6        mean you shoot around your driveway? 
  7   A.   Yeah, we have a basketball net.  I shot like -- not 
  8        that much, really. 
  9   Q.   Since the accident, have you had occasion to do any 
 10        running? 
 11   A.   Yes. 
 12   Q.   And would you be running for treatment, running for 
 13        social purposes? 
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 14   A.   Well, we kind of -- with physical therapy with my 
 15        knees, we kind of had said like running is kind of 
 16        like an exercise to strengthen them, so we've done 
 17        that. 
 18   Q.   Okay.  And do you know how far you might run? 
 19   A.   I'm not really sure. 
 20   Q.   If I asked you the same types of questions for 
 21        jumping, that would be also related to your physical 
 22        therapy? 
 23   A.   Yes. 
 24   Q.   But that's something that you had to jump as part of 
 25        your physical therapy treatment since the accident? 
00113 
  1   A.   Not as much jumping, but like different exercises to 
  2        like help -- because with my knees, when I would jump 
  3        it would hurt, so we did different exercises. 
  4   Q.   But when you say it would hurt when you jump, that 
  5        indicates that you've had -- that you've attempted 
  6        jumping, right? 
  7   A.   Yes. 
  8   Q.   What are we talking about, jumping like up on a step 
  9        or something, jumping a distance, or what do you mean? 
 10   A.   I mean, jumping. 
 11   Q.   Jumping in place? 
 12   A.   I mean, not jumping in place, but like -- I don't 
 13        know.  Kind of like jump up just to touch something. 
 14   Q.   Okay.  That 2011 bicycle accident where you flipped 
 15        over the handlebars you told us about, were you 
 16        wearing a helmet at that time? 
 17   A.   Yes. 
 18                   MR. McKENNA:  On his wrist? 
 19                   MR. MATHERS:  Not on his wrist, on his 
 20        head, I think, right? 
 21                   THE WITNESS:  Yes. 
 22                   MR. MATHERS:  The wrist part was just to 
 23        put it in context. 
 24                   I believe that's all the questions I have. 
 25        Thank you. 
00114 
  1                   MR. McKENNA:  Let's take a break.  Is that 
  2        all right with everybody? 
  3                   (Off the record at 11:34 a.m.) 
  4                   (Back on the record at 11:43 a.m.) 
  5                   EXAMINATION 
  6   BY MS. LYONS: 
  7   Q.   Ryan, my name is Sarah Lyons, I represent the 
  8        Defendant Everson in this matter.  I just have a 
  9        couple of questions for you. 
 10                   Are you currently taking any medications? 
 11   A.   No. 
 12   Q.   Okay.  Now, you said that when you were on the road 
 13        before the accident, you noticed headlights coming 
 14        from behind you -- 
 15   A.   Yes. 
 16   Q.   -- and headlights coming towards you -- 
 17   A.   Yes. 
 18   Q.   -- on the road. 
 19                   At the point you were on the road -- well, 
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 20        let me strike that. 
 21                   How much time passed between the time you 
 22        saw the headlights coming towards you? 
 23   A.   I'm not really sure. 
 24   Q.   Did you like pay attention to those lights that were 
 25        coming towards you or did you just happen to glance at 
00115 
  1        them? 
  2   A.   I just kind of noticed them.  I was paying more 
  3        attention to trying to stay to the right and avoid the 
  4        potholes. 
  5   Q.   Do you have any idea how far away that car was that 
  6        was approaching you heading south? 
  7   A.   I'm not really sure. 
  8   Q.   Was there anything about those headlights that were 
  9        coming towards you that affected your ability to see? 
 10   A.   I'm not really sure. 
 11   Q.   Do you remember how many cars there were that were 
 12        coming from that direction towards you? 
 13   A.   No, I don't remember. 
 14   Q.   Was there more than one, if you know? 
 15   A.   I don't really remember. 
 16   Q.   So do you know, as you saw those headlights coming 
 17        towards you, when you first saw those headlights, do 
 18        you know how much time passed between the point you 
 19        were hit? 
 20   A.   No, I'm not really sure. 
 21   Q.   When you said you saw the -- noticed headlights coming 
 22        from behind you and you saw the reflection of Jeff's 
 23        bike, do you know how far ahead of you Jeff was? 
 24   A.   I'm not really sure.  I could just see the reflector. 
 25   Q.   But no idea how far ahead he was; is that right? 
00116 
  1   A.   No, I'm not sure. 
  2   Q.   What about Logan, do you know how far ahead of you he 
  3        was at the point that you noticed the lights coming 
  4        from behind you? 
  5   A.   No, I'm not sure. 
  6   Q.   Were you one after another, like with little space 
  7        between you, or was there a significant space between 
  8        you? 
  9   A.   I'm not really sure. 
 10   Q.   When you took the ACT, did you just take it one time? 
 11   A.   I took it twice. 
 12   Q.   Twice.  Okay.  And I'm assuming obviously the 28 was 
 13        your highest score? 
 14   A.   Yes. 
 15   Q.   Have you started applying for college? 
 16   A.   No. 
 17   Q.   I know there's the common app, right? 
 18   A.   Yes. 
 19   Q.   Have you started filling that out? 
 20   A.   No.  I need to. 
 21   Q.   So it's coming up. 
 22   A.   Yeah.  I know. 
 23                   MR. FITZGERALD:  Get busy, Ryan. 
 24   BY MS. LYONS: 
 25   Q.   You indicated that you were unsure what your current 
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00117 
  1        grade point is.  Have you looked at your transcripts 
  2        in preparation or ordered your transcripts in 
  3        preparation for filing your applications with the 
  4        schools? 
  5   A.   No, not yet. 
  6   Q.   Is that something that you have paid attention to 
  7        during your junior and senior year?  I know my 
  8        daughter is a senior and that's all she pays attention 
  9        to is what her grade point average is.  Is that 
 10        something you pay attention to? 
 11   A.   Not really. 
 12   Q.   You said you returned to school in the fall of 2013; 
 13        is that right? 
 14   A.   Yes. 
 15   Q.   But you were there for a short time and then you left 
 16        because you had two more surgeries, correct? 
 17   A.   Yes. 
 18   Q.   Did you attend the full fall session, the full fall 
 19        semester? 
 20   A.   No.  I was kind of off and on again because of the -- 
 21        I had -- I'm not sure of the exact date, but I'm 
 22        pretty sure I had another surgery in like the fall. 
 23        But I went to school for a little bit, had the other 
 24        surgery, and then I went back to school for a little 
 25        bit, so -- 
00118 
  1   Q.   Okay.  And then you said you were out the whole second 
  2        semester of sophomore year? 
  3   A.   Yes. 
  4   Q.   Did you do work, your schoolwork while you were out? 
  5   A.   Yes. 
  6   Q.   Are you on track to graduate in the spring of 2016? 
  7   A.   Yes. 
  8   Q.   What kind of classes did you take your junior year? 
  9   A.   Junior year -- do you want a list of all my classes? 
 10   Q.   Yes. 
 11   A.   Pre-calc, English 11, Civics and Government and 
 12        Economics, those were together, World Cities East, 
 13        Drawing and Chemistry. 
 14   Q.   Did you take any language classes? 
 15   A.   I took them my eighth grade and freshman and sophomore 
 16        year. 
 17   Q.   Did you take any honors classes? 
 18   A.   Freshman year. 
 19   Q.   Did you take any AP classes? 
 20   A.   I'm taking some this year. 
 21   Q.   What classes are you taking senior year? 
 22   A.   AP Calc and AP History. 
 23   Q.   And what other classes are you taking? 
 24   A.   Robotics, Machine Tool Tech, Drafting, English 12 and 
 25        then the two AP classes, Calc and World History. 
00119 
  1   Q.   How old were you when you started playing golf? 
  2   A.   I was a junior.  Like competitively you mean? 
  3   Q.   Yea, just in general.  When did you pick up golf clubs 
  4        for the first time and golf with your dad? 
  5   A.   I'm not really sure like the exact age. 
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  6   Q.   Okay.  Were you young? 
  7   A.   I'm not really sure. 
  8   Q.   Was it something you did before the accident? 
  9   A.   Yes. 
 10   Q.   All right.  I'm not -- I think we know that I don't 
 11        know anything about hockey, having five daughters and 
 12        none of them play.  Is the hockey season in high 
 13        school, is it year-round?  And I'm talking about if 
 14        you play for the high school hockey team. 
 15   A.   Like the season is from -- I'm not really sure like 
 16        the exact months that it's from. 
 17   Q.   Do you try out, then, like when the tryouts are for 
 18        fall sports? 
 19   A.   I'm not really sure. 
 20   Q.   When you played hockey -- I'm sorry.  When you played 
 21        football your freshman year, did you play hockey at 
 22        the same time? 
 23   A.   Yes. 
 24   Q.   So you were playing on your travel league and playing 
 25        football at the same time? 
00120 
  1   A.   Yes. 
  2   Q.   Did you understand that you were probably going to 
  3        have to make a choice between hockey and football as 
  4        you went on, or is that something that you hoped to do 
  5        the rest of your high school? 
  6   A.   No, I was going to try to keep doing both throughout 
  7        high school. 
  8   Q.   After the accident, have you had any conversations 
  9        with Jeff -- what's his last name? 
 10   A.   Fietsam. 
 11   Q.   -- Fietsam about how the accident happened? 
 12   A.   No. 
 13   Q.   What about the other two guys, Logan or Matt? 
 14   A.   No. 
 15   Q.   You never talked to them about the accident? 
 16   A.   No. 
 17   Q.   Did you ever talk to, if you know, the driver of the 
 18        car that was approaching you as you were peddling your 
 19        bike on Hipp Road? 
 20   A.   Going -- turning southbound? 
 21   Q.   The one traveling southbound. 
 22   A.   No. 
 23   Q.   So you don't know who she is. 
 24   A.   No. 
 25                   MS. LYONS:  All right.  I don't have 
00121 
  1        anything else.  Thanks. 
  2                   RE-EXAMINATION 
  3   BY MR. DOLAN: 
  4   Q.   The only question I have is, you mentioned that you 
  5        were peddling your bike, correct? 
  6   A.   Yes. 
  7   Q.   Are you able to give us any estimate as to how hard 
  8        you were peddling at all? 
  9   A.   I don't really -- I just remember I was peddling, 
 10        trying to stay to the right, avoid the potholes. 
 11   Q.   So you can't give us any estimate as to the speed at 
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 12        all? 
 13   A.   I'm not really sure. 
 14                   RE-EXAMINATION 
 15   BY MR. MATHERS: 
 16   Q.   Just one more question.  Your attorney has provided us 
 17        a copy in discovery, a copy of a statement that's 
 18        typed, it discusses the accident and the impact that 
 19        the accident has had on your family. 
 20                   Do you recall what I'm talking about? 
 21   A.   I'm not really sure exactly. 
 22                   MR. McKENNA:  I can find a copy. 
 23                   (Off the record at 11:52 a.m.) 
 24                   (Back on the record at 11:58 a.m.) 
 25   BY MR. MATHERS: 
00122 
  1   Q.   I was able to find the document.  This was produced in 
  2        response to discovery requests from my client, 
  3        question 34-E, as indicated on the caption there. 
  4                   MR. McKENNA:  Your question, Jason? 
  5   BY MR. MATHERS: 
  6   Q.   I just want to ask about the document.  Do you recall 
  7        preparing that? 
  8   A.   Yes. 
  9   Q.   Do you know when you would have done that? 
 10   A.   I'm not really sure like when. 
 11   Q.   It's not signed or dated, but you do recall you did 
 12        that yourself? 
 13   A.   Yes. 
 14   Q.   Do you recall preparing that statement specifically in 
 15        response to these interrogatories? 
 16   A.   Yes. 
 17   Q.   So these are dated February 16, 2015.  Would that have 
 18        been around the time you would have prepared that 
 19        document? 
 20   A.   I'm not really sure, but -- 
 21   Q.   Well, let me ask you this:  The purpose of preparing 
 22        that two-paragraph statement was to respond to these 
 23        interrogatories, yes? 
 24   A.   Yes. 
 25                   MR. MATHERS:  Okay.  Fair enough.  That's 
00123 
  1        all I have. 
  2                   (Off the record at 11:50 a.m.) 
  3                   (Back on the record at 12:00 p.m.) 
  4                   MARKED FOR IDENTIFICATION: 
  5                   DEPOSITION EXHIBIT 2 
  6                   12:00 p.m. 
  7                   (The deposition was concluded at 11:59 a.m. 
  8              Signature of the witness was not requested by 
  9              counsel for the respective parties hereto.) 
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  1                           CERTIFICATE 
  2   STATE OF MICHIGAN 
  3   COUNTY OF MACOMB 
  4    
  5                   I, SUSAN LOWRY, a Notary Public in and for 
  6        the above county and state, do hereby certify that 
  7        this deposition was taken before me at the time and 
  8        place hereinbefore set forth; that the witness was by 
  9        me first duly sworn to testify to the truth; that this 
 10        is a true, full and correct transcript of my 
 11        stenographic notes so taken; and that I am not 
 12        related, nor of counsel to either party, nor 
 13        interested in the event of this cause. 
 14    
 15    
 16    
 17    
 18    
 19    
 20                   ________________________________________ 
 21                   SUSAN LOWRY, CSR-2636 
 22                   Notary Public 
 23                   Macomb County, Michigan 
 24                   My commission expires December 3, 2016 
 25    
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00001 
  1                      STATE OF MICHIGAN 
            IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 
  2    
  3   SHELLY MENARD, Conservator of 
      RYAN MENARD, a Minor, 
  4    
                           Plaintiffs, 
  5    
          Vs.                             Case No. 14-3145-NI 
  6                                    HON. PETER J. MACERONI 
      TERRY R. IMIG, 
  7    
                           Defendant. 
  8   _____________________________________/ 
  9    
 10                 The Deposition of TERRY R. IMIG, taken 
 11   before Sandra L. Dabaldo, a Certified Shorthand 
 12   Reporter, #0942, and Notary Public in and for the 
 13   County of Macomb, acting in the County of Oakland, 
 14   State of Michigan, located at 1050 Wilshire Drive, 
 15   Troy, Michigan, on Wednesday, the 11th Day of February, 
 16   2015, commencing at 9:50 a.m. 
 17   APPEARANCES: 
                           THOMAS, GARVEY & GARVEY 
 18                        Attorneys at Law 
                           24825 Little Mack 
 19                        St. Clair Shores, Michigan  48080 
                           BY:  JAMES McKENNA, ESQUIRE. 
 20    
                    Appearing on behalf of the Plaintiffs. 
 21    
                           HARVEY KRUSE, PC. 
 22                        Attorneys at Law 
                           1050 Wilshire Drive, suite 220 
 23                        Troy, Michigan  48084 
                           BY:  JASON R. MATHERS, ESQUIRE. 
 24    
                    Appearing on behalf of the Defendant. 
 25    
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  1    
                          I N D E X                      PAGE 
  2             Direct Examination by Mr. McKenna         3 
  3    
  4    
  5    
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 12                    E X H I B I T S                  PAGE 
 13       Ex.#1 (Drawing)                                 73 
 14    
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  1                           At Troy, Michigan 
  2                           On Wednesday, February 11, 2015 
  3                           Commencing at 9:50 a.m. 
  4                       *     *      * 
  5                  T E R R Y   R.   I M I G, 
  6        Being first duly sworn to tell the truth, the 
  7        whole truth and nothing but the truth, was 
  8        examined and testified as follows: 
  9                            MR. McKENNA:  Could you state 
 10        your name for the record, please. 
 11                            THE WITNESS:  Terry Raymond 
 12        Imig. 
 13                            MR. McKENNA:  Mr. Imig, how 
 14        would you like to be addressed for the deposition, 
 15        Mr. Imig, Terry? 
 16                            THE WITNESS:  Terry is fine 
 17        with me as long as it doesn't cause you a problem. 
 18                            MR. McKENNA:  Terry, whatever 
 19        you want is fine. 
 20                      DIRECT EXAMINATION 
 21   BY MR. McKENNA: 
 22   Q.   Terry, I'm here to ask you some questions about an 
 23        automobile accident that you were in on June 7th, 
 24        2013. 
 25                            At any time I ask you a 
00004 
  1        question you don't understand, please let me know 
  2        and I will try to repeat it or rephrase it for 
  3        you, okay? 
  4   A.   Good. 
  5   Q.   You need to say something out loud.  I am sure 
  6        Mr. Mathers has covered with you you need a verbal 
  7        response.  I can't tell you and I will not tell 
  8        you to say yes or no, but I will look at you a 
  9        little funny and so will the court reporter, 
 10        because there is no button on that machine for an 
 11        uh-huh or shrug of the shoulders, okay? 
 12   A.   Okay. 
 13   Q.   That would indicate whether those statements or 
 14        grunts were affirmative or negative.  So if that 
 15        happens, please don't take it as a disrespectful 
 16        statement.  It's just that we need to have the 
 17        record clear, okay? 
 18   A.   Yes. 
 19   Q.   If you answer a question indicating you don't know 
 20        or you don't remember, you're not sure, something 
 21        along those lines, and later you do realize or do 
 22        remember, let me know and you can change your 
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 23        answer on the record, okay? 
 24   A.   Yes. 
 25   Q.   Likewise, if you give an answer and you realize 
00005 
  1        that it's not accurate for any reason, let me know 
  2        and you can change that on the record as well, 
  3        okay? 
  4   A.   Yes. 
  5   Q.   Okay.  Now, on June 7, 2013, were you living on 
  6        Harvest Lane? 
  7   A.   Yes, I was. 
  8   Q.   Do you still live on Harvest Lane? 
  9   A.   Yes. 
 10   Q.   How long did you live on Harvest Lane? 
 11   A.   That would have been eight to nine years. 
 12   Q.   In June 7, 2013, were you the owner of a white 
 13        pickup truck, a GMC Sierra 2013? 
 14   A.   Yes. 
 15   Q.   Were you the original owner of that truck? 
 16   A.   Yes. 
 17   Q.   Was there anything that you were aware of on that 
 18        truck that was in need of repair? 
 19   A.   No. 
 20   Q.   Was there anything on that truck that impeded your 
 21        ability to see? 
 22   A.   No. 
 23   Q.   Any vision obstructions in that truck? 
 24   A.   No. 
 25   Q.   Now, on June 7, 2013, were you employed? 
00006 
  1   A.   No. 
  2   Q.   Are you retired? 
  3   A.   Yes. 
  4   Q.   When did you retire? 
  5   A.   2008 -- no, 2007. 
  6   Q.   Where did you retire from? 
  7   A.   General Motors. 
  8   Q.   What did you do at General Motors? 
  9   A.   Engineer. 
 10   Q.   What type of an engineer? 
 11   A.   Mechanical. 
 12   Q.   Did you obtain a degree in mechanical engineering? 
 13   A.   Yes. 
 14   Q.   In what year? 
 15   A.   About '69. 
 16   Q.   Are you a high school graduate? 
 17   A.   Yes. 
 18   Q.   What high school? 
 19   A.   San Jose, Illinois. 
 20   Q.   Spell that? 
 21   A.   San Jose. 
 22   Q.   Illinois? 
 23   A.   Correct. 
 24   Q.   What year did you graduate from high school? 
 25   A.   1964. 
00007 
  1   Q.   What college did you obtain your degree from? 
  2   A.   University of Illinois. 
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  3   Q.   Fighting Illini? 
  4   A.   Correct. 
  5   Q.   Do you have any other degrees other than from the 
  6        University of Illinois? 
  7   A.   No. 
  8   Q.   Do you hold any licensures in the State of 
  9        Michigan, other than a driver's license? 
 10   A.   What? 
 11   Q.   Do you own or have any licenses in the State of 
 12        Michigan, other than a driver's license? 
 13   A.   No. 
 14   Q.   Some people are licensed engineers, professional 
 15        engineers? 
 16   A.   No. 
 17   Q.   No other licensures? 
 18   A.   No. 
 19   Q.   On June 7, 2013, can you tell me geographically 
 20        where your home is located in relationship to 36 
 21        Mile Road? 
 22   A.   It is north of 36 Mile Road. 
 23   Q.   And the road that the accident happened on Hipp 
 24        Road, is it east or west of Hipp Road? 
 25   A.   Is my home east or west? 
00008 
  1   Q.   Your home?  Forgive me.  Is your home east or west 
  2        of Hipp Road? 
  3   A.   My home actually is on Hipp Road north of at 37. 
  4   Q.   At 37? 
  5   A.   Right. 
  6   Q.   So if you were on Hipp Road and you continued from 
  7        35 Mile north on Hipp to 36 Mile Road, could you 
  8        go straight at 36? 
  9   A.   No. 
 10   Q.   Okay.  So back to my question east or west of Hipp 
 11        Road is Harvest Lane? 
 12   A.   I'm on the west side.  Sorry. 
 13   Q.   When you get to Hipp Road and 36 Mile Road, you 
 14        have to turn left if you're headed north? 
 15   A.   Correct. 
 16   Q.   And how far do you have to proceed west on 36 
 17        before you make a turn right going north? 
 18   A.   About a mile. 
 19   Q.   And you are about then a mile west and about a 
 20        mile and a half north of where this accident 
 21        occurred your home? 
 22   A.   About a mile and a quarter north, about -- please 
 23        rephrase the question.  I'm not sure. 
 24   Q.   If I understood your directions, you said that you 
 25        would go approximately one mile west on 36 Mile 
00009 
  1        Road before turning right? 
  2   A.   Correct. 
  3   Q.   That would put you one mile west approximately of 
  4        where the accident occurred? 
  5   A.   Correct. 
  6   Q.   You said that your home is closer to 37 Mile Road? 
  7   A.   Correct. 
  8   Q.   All right.  So if I come back from 37 to 36 in a 
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  9        little bit and then continued south to where the 
 10        accident occurred, how far north of where the 
 11        accident occurred is your home? 
 12   A.   About a mile and a quarter. 
 13   Q.   Okay.  Now, on the date of this accident can you 
 14        tell me where it was that you were coming from? 
 15   A.   I came across 35 Mile to Hipp Road. 
 16   Q.   I'm going to backup a little more general. 
 17                            Terry, what I want to know is 
 18        the destination you were driving to is your home. 
 19                            Where was the destination 
 20        prior to your home that you were leaving to go 
 21        home? 
 22   A.   I was in Sterling Heights, 21 Mile between 
 23        Schoenherr and M53 expressway. 
 24   Q.   Were you familiar with the Hipp Road area where 
 25        the accident occurred prior to the day of the 
00010 
  1        accident? 
  2   A.   Yes. 
  3   Q.   Had you driven on that road prior to the day of 
  4        the accident? 
  5   A.   Yes. 
  6   Q.   Would you drive on that road coming to your home 
  7        and going away from your home on a daily basis? 
  8   A.   No. 
  9   Q.   Why were you driving on that road that evening? 
 10   A.   Van Dyke was closed due to construction. 
 11   Q.   There's a lot of other -- well, strike that. 
 12                            Were you familiar with the 
 13        fact that Van Dyke was under construction at the 
 14        time? 
 15   A.   It was not when I left home. 
 16   Q.   Forgive me.  You're taking things a little bit too 
 17        literal and it's not meant to be that way. 
 18   A.   I'm sorry. 
 19   Q.   Were you familiar that there was a construction 
 20        project on Van Dyke on the day the accident 
 21        happened? 
 22   A.   Yes. 
 23   Q.   All right.  Were you familiar with Van Dyke being 
 24        closed on occasions prior to the date of the 
 25        accident? 
00011 
  1   A.   Yes. 
  2   Q.   On the occasion where you encountered Van Dyke 
  3        being closed, did you always drive home if it was 
  4        closed on your way home using Hipp Road? 
  5   A.   No. 
  6   Q.   What other route did you take? 
  7   A.   Depends on where the closure was. 
  8   Q.   All right.  Well, you tell me how many closures 
  9        there were and what other routes you had taken in 
 10        the spring of 2013 up to the date of the accident, 
 11        other than Hipp Road, what other routes did you 
 12        take to get home when Van Dyke was closed? 
 13   A.   When Van Dyke was closed there was a detour that 
 14        was on the west side of -- pardon me, the east 
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 15        side of Van Dyke from Ebeling to Mckay down to 34 
 16        Mile, that was my primary except in time of heavy 
 17        traffic typically. 
 18   Q.   I'm going to number these.  That's number 1.  Was 
 19        there another one? 
 20   A.   Number 2 depending on what was closed would be to 
 21        go on the west side of Van Dyke, and if I knew in 
 22        advance I would stay on the west side. 
 23   Q.   On what road? 
 24   A.   The reverse route 37 Mile to Fisher to 36 Mile 
 25        down Hipp, 35 Mile to Gould, down to 34 Mile, or 
00012 
  1        take Van Dyke from down Van Dyke to 35 Mile, 
  2        because the primary closure was just north of 34 
  3        Mile. 
  4   Q.   Sir, I'm trying not to be rude to you and letting 
  5        you go ahead.  But I'm sure your attorney has told 
  6        you if you stick to what I ask, it's probably a 
  7        better thing for you and it will go a lot quicker. 
  8                            What I'm trying to find out 
  9        are the routes you would have taken when Van Dyke 
 10        was closed to get home? 
 11   A.   Okay, to get home. 
 12   Q.   Just to get home, all right. 
 13                            So let's go back and make sure 
 14        we've got it right. 
 15   A.   Okay. 
 16   Q.   Because on the date that this accident happened 
 17        you were driving home? 
 18   A.   Correct. 
 19   Q.   It's not as important to me what routes you drove 
 20        to leave your house, because it would be a 
 21        different route than what happened on the date of 
 22        the accident, but that doesn't mean I'm not going 
 23        to ask you about it, but I want to do them one at 
 24        a time so it makes a logical progression, okay? 
 25   A.   Okay. 
00013 
  1   Q.   On your way home on the date of the accident you 
  2        are were coming north on Hipp Road. 
  3                            I asked you if there were 
  4        other routes that you had taken besides that one 
  5        and you said, yes, there were several.  And I said 
  6        I want to go over them what other routes were 
  7        available to you to get home. 
  8                            One of them you mentioned was 
  9        the detour on the east side of Van Dyke using 
 10        Ebeling Road up to Mckay.  I'm familiar with that 
 11        spot. 
 12   A.   Okay. 
 13   Q.   Is that a route that you would have taken to get 
 14        home if you were in the 21 Mile and Van Dyke area? 
 15   A.   Yes, it is. 
 16   Q.   Okay.  Is there a second route that you would have 
 17        taken besides that one to get home from south of 
 18        your home if Van Dyke were closed? 
 19   A.   I would have gone 34 to Gould to 35 Mile to Hipp 
 20        up to 36 Mile. 
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 21   Q.   She's a lot quicker than I am, but I'm going to 
 22        slow you down. 
 23                            This would be the west side of 
 24        Van Dyke? 
 25   A.   West side of Van Dyke. 
00014 
  1   Q.   So you would go to 34 Mile Road? 
  2   A.   34 Gould, G-o-u-l-d.  Depending -- this is what's 
  3        difficult, depending on what is closed. 
  4   Q.   I understand.  Gould you would take to? 
  5   A.   35 Mile. 
  6   Q.   And then you would take 35 to? 
  7   A.   Either Hipp or Van Dyke depending on which, if Van 
  8        Dyke is close. 
  9   Q.   If it was closed south of that and you could get 
 10        back on. 
 11   A.   There was north of it closure, too.  That was the 
 12        confusing issue.  I apologize. 
 13   Q.   So 35 to Hipp or Van Dyke? 
 14   A.   Or Van Dyke. 
 15   Q.   All right. 
 16   A.   Hipp would be if Van Dyke was closed. 
 17   Q.   I understand.  Any other routes, that's 2.  Well, 
 18        that's actually 3. 
 19   A.   No, there's no other routes I would have taken. 
 20   Q.   Would you agree that the detour to the east was 
 21        always open? 
 22   A.   No.  Well, always open? 
 23   Q.   The detour to the east involved using Ebeling 
 24        Road, south of construction on Van Dyke, heading 
 25        east to Mckay Road? 
00015 
  1   A.   Right. 
  2   Q.   Mckay Road you could take north all the way up to 
  3        37? 
  4   A.   Correct. 
  5   Q.   Right.  Then you could come back across and go 
  6        home? 
  7   A.   Yes. 
  8   Q.   That was always open? 
  9   A.   That I assume was open. 
 10   Q.   That was an official detour? 
 11   A.   No, that was not a detour. 
 12   Q.   Okay.  Were you aware that Mckay Road had been 
 13        paved? 
 14   A.   Yes. 
 15   Q.   Prior to the construction of Van Dyke? 
 16   A.   South of Ebeling only. 
 17   Q.   Were you aware it had been paved prior to the 
 18        construction? 
 19   A.   Yes, I drove it. 
 20   Q.   So were you aware that there were detour signs on 
 21        McKay Road? 
 22   A.   Yes. 
 23   Q.   Hipp Road had not been paved? 
 24   A.   Hipp Road, no. 
 25   Q.   All right.  Prior to the accident that we are here 
00016 
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  1        to talk about, you said you would take the Ebeling 
  2        Mckay detour unless there was a lot of traffic. 
  3                            I'm assuming what you mean is 
  4        depending on the time of day? 
  5   A.   Correct. 
  6   Q.   And I'm familiar with the area where you live. 
  7        I've hunted out in that area for a number of 
  8        years.  I'm familiar with 36 and 37, and I have a 
  9        friend that lives right off of 37. 
 10   A.   Okay. 
 11   Q.   So I know those road going down.  I've been there 
 12        on snowmobiles and all sorts of stuff. 
 13                            But I'm also familiar with 
 14        Mckay and Ebeling and it's been used for years, 
 15        not just for this construction, it's been used for 
 16        years for work that was done on Van Dyke even up 
 17        toward Almont, correct? 
 18   A.   Correct. 
 19   Q.   Ebeling Road runs all the way up from -- or strike 
 20        that. 
 21                            Mckay Road runs north from 
 22        Ebeling all the way to what road, all the way pass 
 23        toward Almont, correct? 
 24   A.   I think it meets with it, merges to another road, 
 25        and I can't remember the name of the road. 
00017 
  1   Q.   Armada Ridge Road? 
  2   A.   No, it's not Armada.  You're talking -- 
  3   Q.   Mckay. 
  4   A.   Mckay.  No, Mckay goes straight. 
  5   Q.   What's the name of the farm out there that sells 
  6        ice cream and stuff? 
  7   A.   Crooked Creek.  That's not on Mckay, that's on 
  8        Brown Road. 
  9   Q.   I understand what road it is on. 
 10                            What's that road that 
 11        intersects Brown Road right there? 
 12   A.   That is Ebeling. 
 13   Q.   Okay. 
 14   A.   Ebeling's T's at Crooked Creek. 
 15   Q.   I'll have to pull out my map to take a look. 
 16   A.   You want it? 
 17   Q.   Mckay Road runs north.  Approximately what mile 
 18        road does Mckay end when it T intersections? 
 19   A.   No, Mckay does not T.  It blends into another road 
 20        and I can't remember the name of the road. 
 21   Q.   But then it does T into another road up there. 
 22   A.   No, it merges into another road. 
 23   Q.   But that other road eventually ends. 
 24   A.   That would go continue north, and I don't know 
 25        where it ends. 
00018 
  1   Q.   I used to know. 
  2   A.   I don't drive much. 
  3   Q.   That side, the east side of M59 had been the 
  4        detour for many construction projects on Van Dyke? 
  5   A.   None that I've ever seen, but okay. 
  6   Q.   Well, you said you lived at that address for how 
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  7        long? 
  8   A.   Now over ten years. 
  9   Q.   In the ten years that you lived there, is this the 
 10        only construction project on Van Dyke that you 
 11        have lived through let's say from Armada down to 
 12        32 Mile Road, 34 Mile Road? 
 13   A.   Armada is far. 
 14   Q.   I'm sorry.  Almont? 
 15   A.   Almont.  No, but it was always Kidder that was 
 16        used for that bypass. 
 17   Q.   Kidder would go east as well? 
 18   A.   No, Kidder is the north-south road to bypass. 
 19   Q.   So how would you get to Kidder Road from Van Dyke, 
 20        how would they detour you, east or west? 
 21   A.   It's on both sides.  It crosses Van Dyke. 
 22   Q.   Where would you be detoured, that's what I'm 
 23        asking, east or west? 
 24   A.   I'm confused. 
 25   Q.   If you said Kidder Road was used as a detour? 
00019 
  1   A.   Yes, to bypass construction on Van Dyke. 
  2   Q.   All I want to know is would it go east or west? 
  3   A.   You would be on the east side if the construction 
  4        is north of 37 Mile and on the west side if it's 
  5        south of 37 Mile. 
  6   Q.   And did you use Hipp Road as a means for yourself 
  7        to get around construction prior to this 
  8        construction project? 
  9   A.   Yes, occasionally. 
 10   Q.   How many homes are there on Hipp Road between 36 
 11        and 35 Mile Road? 
 12   A.   Between 36 and 35, I don't know for sure, maybe 
 13        three or four. 
 14   Q.   As of June 7, 2013, how many times had you been on 
 15        that road? 
 16   A.   Since then? 
 17   Q.   As of through the date of the accident from when 
 18        construction started on Van Dyke, how many times 
 19        had you gone north on Hipp Road? 
 20   A.   I probably would go two or three times per year. 
 21   Q.   As of the date of this accident, is it your 
 22        testimony that you had only gone north on Hipp 
 23        Road two or three times before the accident 
 24        occurred? 
 25   A.   No, I had been using it more because of the 
00020 
  1        construction. 
  2   Q.   And that's why I asked again.  I don't think you 
  3        understood my question. 
  4   A.   I apologize. 
  5   Q.   No need to apologize.  I have to make it clear and 
  6        I'm trying to make sure the record is clear. 
  7                            In 2013 from when constructed 
  8        started that year through the date of this 
  9        accident, I want to know how many times you had 
 10        used Hipp Road going north? 
 11   A.   I can only say two or three times per year. 
 12   Q.   So even during the construction you had only used 
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 13        Hipp Road two or three times? 
 14   A.   No, during the construction more.  I'm not too 
 15        sure how many more times. 
 16   Q.   Terry, I'm going to try it one more time, because 
 17        that's exactly what my question was. 
 18                            For the year 2013 -- 
 19   A.   Year 2013. 
 20   Q.   -- okay, from when the construction started in the 
 21        spring through the date of the accident, how many 
 22        times did you use Hipp Road going north to get 
 23        home or to go anywhere else between 35 and 36 Mile 
 24        Road? 
 25   A.   Probably six or eight times. 
00021 
  1   Q.   What would you have used Hipp Road going north six 
  2        to eight times for, to get home? 
  3   A.   Yes. 
  4   Q.   Any other reason? 
  5   A.   Occasionally I go to a garage sale down in that 
  6        area.  I know I've been to at least one on Hipp 
  7        Road. 
  8   Q.   Well, there's only four houses. 
  9   A.   Yeah, I can't remember who it was, but north to 
 10        south. 
 11   Q.   There's only four houses on that street.  So 
 12        during the spring of 2013 to the date of the 
 13        accident time period, are you saying you were at a 
 14        garage sale at one of those homes? 
 15   A.   No, other years. 
 16   Q.   I'm trying to limit this, because you got ten 
 17        years there and I don't want to keep you here or 
 18        myself or your attorney for twenty hours. 
 19                            I'm trying to be very 
 20        specific, and I'm asking for a very specific time 
 21        period from the spring of 2013 when construction 
 22        started on the Van Dyke freeway through the date 
 23        of the accident. 
 24                            It's approximately about a two 
 25        month period of time that they were doing work out 
00022 
  1        there before this accident occurred? 
  2   A.   Right. 
  3   Q.   And that's all I'm trying to focus on so that I'm 
  4        not wasting a lot of anybody's time, okay. 
  5                            If I go outside of that, I 
  6        will be very specific and let you know I'm talking 
  7        about another time period, all right? 
  8   A.   Okay. 
  9   Q.   All right.  So for the time period 2013, did you 
 10        go down Hipp Road for any other reason or I should 
 11        say up Hipp Road going north for any other reason 
 12        then to get home? 
 13   A.   I don't believe so, but I could be wrong on that, 
 14        because I don't remember. 
 15   Q.   On June 7, 2013, were you taking any medications 
 16        that would have affected your ability to see 
 17        clearly while you were driving the vehicle? 
 18   A.   No. 
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 19   Q.   I see today that you're wearing glasses, sir? 
 20   A.   Right. 
 21   Q.   Were you wearing glasses on the date that the 
 22        accident occurred? 
 23   A.   Yes. 
 24   Q.   Do you have a prescription that you know for your 
 25        glasses, whether it's for nearsighted, farsighted? 
00023 
  1   A.   For both. 
  2   Q.   Okay.  Do you need the glasses to drive? 
  3   A.   Yes. 
  4   Q.   Is it on your driver's license -- 
  5   A.   Yes. 
  6   Q.   -- that you have a corrective lens restriction? 
  7   A.   It is. 
  8   Q.   Do you wear contact lenses or only glasses? 
  9   A.   Only glasses. 
 10   Q.   On the date that this accident occurred, you said 
 11        you were leaving an area at 21 Mile and Van Dyke. 
 12                            What time did you leave 21 
 13        Mile and Van Dyke? 
 14   A.   Sometime after 9:30, before 9:45.  I do not 
 15        remember the time exactly. 
 16   Q.   On the date that the accident occurred, do you 
 17        know how long you were driving before the impact 
 18        with the boy on the bike? 
 19   A.   Twenty minutes, perhaps. 
 20   Q.   What route did you take from 21 Mile and Van Dyke 
 21        to get home that day? 
 22   A.   I took 21 Mile east to Schoenherr, north to 23 
 23        Mile, 23 Mile west to M53 expressway.  M53 
 24        expressway up to old Van Dyke. 
 25                            I turned right at 34 Mile 
00024 
  1        going east over to Mckay, turned left on Mckay 
  2        north, turned left on Ebeling over to Van Dyke, 
  3        turned south on Van Dyke.  This is old Van Dyke, 
  4        M53, turned right west on to 35 Mile, turned right 
  5        on to Hipp Road. 
  6   Q.   Van Dyke freeway you exited at what exit, what 
  7        exit did you take off of the Van Dyke freeway, the 
  8        old Van Dyke? 
  9   A.   It becomes old Van Dyke just south of 34 Mile. 
 10   Q.   Maybe it's a terminology thing with me, and what I 
 11        know of that area for much longer than you do. 
 12                            There is a turn-off of the Van 
 13        Dyke freeway that will take you into downtown 
 14        Romeo that's called old Van Dyke. 
 15                            Do you know where that's at? 
 16   A.   Yes. 
 17   Q.   What mile road is that at? 
 18   A.   That's at 32 Mile Road.  Well, wait, which one, 
 19        the first one or second one? 
 20   Q.   The first one. 
 21   A.   The first one. 
 22   Q.   Just passed 26 Mile Road the next exit? 
 23   A.   No, that's 27 Mile. 
 24   Q.   Yes, that's the Van Dyke turn-off. 
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 25   A.   I went up the Van Dyke expressway. 
00025 
  1   Q.   I understand.  That's why I'm trying to make sure 
  2        we're on the same page.  And your terminology and 
  3        my understanding of the area, I'm not assuming 
  4        anything, because I don't want to assume. 
  5   A.   Okay. 
  6   Q.   There's a first exit off the Van Dyke freeway 
  7        after the 26 Mile Road exit? 
  8   A.   Correct. 
  9   Q.   That's the Stony Creek exit.  What I call Stony 
 10        Creek.  You can go from west and go into the Stony 
 11        Creek Park. 
 12                            You can continue on Van Dyke 
 13        and the very next exit would be to the left, 
 14        there's a traffic light.  And if you continue it 
 15        winds off to the left and continues north on to 
 16        what I call old Van Dyke and it takes you down 
 17        through Romeo, correct? 
 18   A.   Correct. 
 19   Q.   Now, you can get off Van Dyke freeway at all of 
 20        the other intersections going north of there and 
 21        head west and you can intersect the old Van Dyke. 
 22        But old Van Dyke will end at 32 Mile Road, old Van 
 23        Dyke runs parallel to Van Dyke freeway and then 
 24        comes back into Van Dyke at 32 Mile Road. 
 25   A.   34 Mile 
00026 
  1   Q.   34, forgive me.  At 34? 
  2   A.   Correct. 
  3   Q.   So the freeway, for want of a better term, ends at 
  4        34 Mile Road? 
  5   A.   Just south of. 
  6   Q.   And there's a light at 34 Mile road where that 
  7        freeway ends.  And that would allow the old Van 
  8        Dyke traffic to come on.  And I think there's 
  9        another road that it continues to the east that's 
 10        a dirt road. 
 11                            Are you familiar with that 
 12        one?  It's a T intersection right there. 
 13        Immediately north of that there's another dirt 
 14        road.  Are you familiar with that road? 
 15   A.   Where are we?  I'm lost. 
 16   Q.   34 Mile and Van Dyke. 
 17   A.   Okay, 34 and Van Dyke there were two lights there 
 18        during the construction. 
 19   Q.   Okay. 
 20   A.   The first light is where old Van Dyke intersects 
 21        with the expressway where basically the expressway 
 22        ends. 
 23                            The next street road, which is 
 24        34 Mile both ways paved both ways is 34 Mile and 
 25        there's a light there, specific for the 
00027 
  1        construction that is no longer there. 
  2   Q.   That's heading you east or west? 
  3   A.   The posted detour was to the east. 
  4   Q.   To get to Mckay Road? 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  5   A.   To get to Mckay. 
  6   Q.   So off of 34 if you headed east Mckay was paved, 
  7        correct? 
  8   A.   Correct. 
  9   Q.   You would turn left on to Mckay Road and head 
 10        north? 
 11   A.   Correct. 
 12   Q.   And if you continued on Mckay, it would take you 
 13        to if you wanted 37, correct? 
 14   A.   Correct. 
 15   Q.   All right.  And your home is off of 37 Mile Road? 
 16   A.   Well, 37 does not go through. 
 17   Q.   I understand.  But your home is off of 37 Mile 
 18        Road? 
 19   A.   Correct. 
 20   Q.   So for you if you took the Mckay bypass, the 
 21        quickest way for to you get home would be to take 
 22        Mckay to what road? 
 23   A.   Bordman. 
 24   Q.   And then come south off of Bordman or would you 
 25        continue across south Van Dyke on Bordman and then 
00028 
  1        come south to your home? 
  2   A.   I would go from Bordman over to Hipp Road and come 
  3        back south on Hipp Road. 
  4   Q.   To your house? 
  5   A.   Correct. 
  6   Q.   And Bordman Road if I were to call it a mile road, 
  7        there's 37 Mile Road and then Bordman. 
  8                            How far north of 37 is Bordman 
  9        Road? 
 10   A.   One mile. 
 11   Q.   Okay.  So I've referred to it to people that don't 
 12        understand it as 38 Mile Road? 
 13   A.   Yes. 
 14   Q.   And on the corner of Bordman -- Bordman is a dirt 
 15        road, correct? 
 16   A.   Correct.  Nasty. 
 17   Q.   There's a nice little gravel pit in there, are you 
 18        familiar with that on the corner? 
 19   A.   Yes, it's a little south of the corner. 
 20   Q.   Across the street from the hospital? 
 21   A.   Yes. 
 22   Q.   I've duck hunted and goose hunted that gravel pit. 
 23        I've been up and down Bordman.  I'm kind of 
 24        familiar with the area. 
 25   A.   Okay. 
00029 
  1   Q.   The terms sometimes I want to make sure I'm not 
  2        assuming what I've been told by the locals my 
  3        friends are different than yours. 
  4   A.   Okay. 
  5   Q.   Okay.  So you can take Bordman all the way over to 
  6        your home and you would travel about 
  7        three-quarters of a mile or less. 
  8                            I'm sorry, a mile and a 
  9        quarter or a mile and a half approximately south 
 10        on Hipp Road to get to your house? 
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 11   A.   A mile.  A mile and a little bit. 
 12   Q.   I didn't want to get the little bit part, but 
 13        you're right by 37? 
 14   A.   Correct. 
 15   Q.   So if you took Bordman all the way across from 
 16        Hipp and went south on Hipp, that would be the 
 17        most direct fastest route for you, correct, 
 18        assuming there was no traffic? 
 19   A.   Not necessarily. 
 20   Q.   Why would it not be the fastest more direct route 
 21        for you? 
 22   A.   My experience is Mckay Road was not good in that 
 23        area in all the times I've driven on it. 
 24   Q.   What do you mean by "not good?" 
 25   A.   Full of potholes, washboarding especially and it 
00030 
  1        was a low road. 
  2   Q.   What does a low road mean? 
  3   A.   It's susceptible to being wet. 
  4   Q.   How does being wet affect the road conditions? 
  5   A.   Mud and potholes. 
  6   Q.   So you're saying wet leads to mud and mud leads to 
  7        potholes? 
  8   A.   Correct. 
  9   Q.   That's your experience in the ten years you've 
 10        lived in that area? 
 11   A.   Correct. 
 12   Q.   So Hipp Road is also a dirt road? 
 13   A.   Correct. 
 14   Q.   Now, how far north of 34 Mile Road was Mckay 
 15        paved, if you recall? 
 16   A.   Up to Ebeling only. 
 17   Q.   Up to Ebeling.  Then from Ebeling north how far 
 18        would you travel to get to Bordman? 
 19   A.   Approximately a mile and a half. 
 20   Q.   Okay.  So you got a mile and a half on Mckay Road? 
 21   A.   Yes. 
 22   Q.   And you got about a mile on Hipp Road, depending 
 23        on which one of those two routes you took? 
 24   A.   Right. 
 25   Q.   The official detour was the one on Mckay Road to 
00031 
  1        go north? 
  2   A.   No. 
  3   Q.   What was the official detour? 
  4   A.   That night? 
  5   Q.   No, for the project, if you know? 
  6   A.   We have to separate that night from the rest of 
  7        the construction. 
  8   Q.   I'm talking about the construction project. 
  9                            To your knowledge was the 
 10        official -- 
 11   A.   From Ebeling? 
 12   Q.   Sir, and forgive me for doing this, but I have to 
 13        be able to finish my question.  And she's can't 
 14        take both of us at the same time.  And you really 
 15        don't want this disjointed, it's in your best 
 16        interest to have it be very clear. 
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 17   A.   Okay. 
 18   Q.   For the construction project on Van Dyke, do you 
 19        know what the official bypass or detour route was, 
 20        if you know? 
 21   A.   I know that the sign on my property said "Seek 
 22        alternate route." 
 23   Q.   Okay.  In fairness to you I'm going to ask the 
 24        question again.  It's a do you know question.  And 
 25        if you know you can tell me.  If you're guessing, 
00032 
  1        I don't want you to guess, okay, and you can tell 
  2        me you don't know. 
  3                            But do you know what the 
  4        official bypass detour was for the project? 
  5   A.   For the project the official bypass detour that I 
  6        would have used going home would have been old Van 
  7        Dyke, 34 Mile east up to Ebeling, north, west on 
  8        Ebeling over to old Van Dyke and north to 37 Mile. 
  9   Q.   On the date that this accident happened, did you 
 10        select Hipp Road for any particular reason? 
 11   A.   Familiarity. 
 12   Q.   You were also familiar with the other route that 
 13        you just described, correct? 
 14   A.   Not nearly as much. 
 15   Q.   So you're saying that you had driven Hipp Road six 
 16        to eight times in the spring to the date of 
 17        accident, okay, going north. 
 18                            So I assume when you say 
 19        "familiarity" you had not used the other route as 
 20        much? 
 21   A.   The other route being? 
 22   Q.   What you just described taking Mckay to Ebeling, 
 23        Ebeling over to old Van Dyke to 37? 
 24   A.   I used that one primarily depending on the time of 
 25        the day and the traffic. 
00033 
  1   Q.   All right.  Now, because you used the word "that," 
  2        I have to follow-up and make sure that we're on 
  3        the same page. 
  4                            When up said you "used that 
  5        one," you're talking about the east bypass? 
  6   A.   My east bypass, yes.  The one that was officially 
  7        posted. 
  8   Q.   Because Hipp Road wasn't officially posted as a 
  9        bypass for the construction project? 
 10   A.   No. 
 11   Q.   But you were a local and you knew where Hipp Road 
 12        was? 
 13   A.   Correct. 
 14   Q.   And you knew that Hipp Road ran from 35 Mile to 36 
 15        Mile Road, correct? 
 16   A.   Correct. 
 17   Q.   The conditions on Hipp Road were that it was a 
 18        dirt gravel road? 
 19   A.   Correct. 
 20   Q.   Are you familiar with the drain that is right at 
 21        that location on Hipp Road where the accident 
 22        occurred? 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 23   A.   I know that there is one and that was about it.  I 
 24        wasn't paying attention to it. 
 25   Q.   Okay.  And when you were driving alone, did you 
00034 
  1        see conditions of the road as you were going north 
  2        on Hipp Road? 
  3   A.   Did I? 
  4   Q.   Did you notice the conditions of the road? 
  5   A.   Somewhat. 
  6   Q.   Okay.  Would you agree that as the driver of a car 
  7        it's your responsibility to pay attention to the 
  8        conditions of the road? 
  9   A.   Yes. 
 10   Q.   And what was the speed limit, the posted speed 
 11        limit for Hipp Road when you got on at 35 Mile 
 12        Road? 
 13   A.   There is no posted speed limit. 
 14   Q.   Is there a speed limit sign right there? 
 15   A.   No. 
 16   Q.   Are you familiar with a sign that has 35 miles an 
 17        hour on it? 
 18   A.   That's not a speed limit sign. 
 19   Q.   I said are you familiar with a sign -- 
 20   A.   Yes, I am. 
 21   Q.   -- that has 35 miles per hour on the it? 
 22   A.   I am. 
 23   Q.   Okay.  And are you aware of why that sign is 
 24        there? 
 25   A.   No, I'm not aware of the reason they put that sign 
00035 
  1        there, but that's beside the point. 
  2   Q.   What does that sign mean to you when you see it? 
  3   A.   I'm advised that there are conditions ahead that 
  4        might be treacherous for some reason. 
  5   Q.   Okay.  And as a result of that when you see that, 
  6        would that mean that you should do 35 miles per 
  7        hour or less? 
  8   A.   If you consider the conditions to be the worse 
  9        conditions, yes. 
 10   Q.   Okay.  Well, the advisory of the sign is to let 
 11        you know about this is a dirt or gravel road and 
 12        there's something about what's ahead that you 
 13        should be going 35 miles an hour or lower, 
 14        correct? 
 15                            MR. MATHERS:  I'm going to 
 16        object.  He testified to what his understanding 
 17        of the sign is. 
 18                            MR. McKENNA:  That's all I'm 
 19        asking him about. 
 20   BY MR. McKENNA: 
 21   Q.   Please, go ahead. 
 22   A.   Please repeat the question. 
 23   Q.   Sure.  Your understanding of that sign is that 
 24        when you see it you should be doing 35 miles an 
 25        hour or less ahead, because there's some condition 
00036 
  1        to the roadway? 
  2   A.   My understanding is that I should take an advisory 
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  3        of the conditions for a driver in some cases 
  4        should be limited to 35 miles per hour. 
  5   Q.   Would you agree that your responsible to operate 
  6        your motor vehicle at a safe speed regardless of 
  7        that sign? 
  8   A.   Yes. 
  9   Q.   And that based on the conditions of the roadway 
 10        you were to operate your vehicle at a safe speed 
 11        that would allow you to drive, given the existing 
 12        conditions, in a safe manner so as to avoid injury 
 13        to others? 
 14   A.   Yes. 
 15   Q.   Do you own a boat? 
 16   A.   No. 
 17   Q.   Have you ever owned a boat? 
 18   A.   Yes. 
 19   Q.   What size boat did you own? 
 20   A.   Eighteen and a half. 
 21   Q.   Did you ever operate that boat yourself? 
 22   A.   Yes. 
 23   Q.   Did you ever take a marine safety course? 
 24   A.   Yes. 
 25   Q.   In the marine safety course did they ever tell you 
00037 
  1        what speed was safe to operate a boat at? 
  2   A.   No. 
  3   Q.   Have you ever heard you can only operate it at a 
  4        speed that allows you to see ahead? 
  5   A.   Yes. 
  6   Q.   So if you were to operate a boat at night and you 
  7        put your light on at the front and your light on 
  8        at the back, you still can't drive that boat any 
  9        faster than what would allow you to safely see 
 10        what's in front of you, right? 
 11   A.   Correct. 
 12   Q.   Would you agree the same would apply to the safe 
 13        operation of a car, you shouldn't be driving at a 
 14        speed that doesn't allow you to see safely in 
 15        front of you? 
 16   A.   Please repeat the question. 
 17   Q.   Sure.  Would you agree that rule about the 
 18        operation of a boat at a speed that would allow 
 19        you to safely see what's ahead of you, also 
 20        applies to the operation of a car that you 
 21        shouldn't be driving at a speed that doesn't allow 
 22        you to see safely what's in front of you? 
 23   A.   Yes. 
 24   Q.   Now, on the night that this accident happened, 
 25        from 35 Mile Road, from 35 Mile Road going north, 
00038 
  1        did you encounter potholes? 
  2   A.   None significant that I remember. 
  3   Q.   Sir, did you or didn't you?  That's all I'm trying 
  4        to get at. 
  5   A.   It's a dirt road, probably. 
  6   Q.   I want to know what you recall.  If you don't 
  7        recall, sir, that's fine. 
  8   A.   I don't recall any significant potholes. 
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  9   Q.   Okay.  Now, as you started heading north on Hipp 
 10        Road, did the road conditions get worse? 
 11   A.   Are you talking the road surface conditions? 
 12   Q.   The road surface conditions, sir.  Let me backup 
 13        and I want to make sure we're on the same page. 
 14                            When you got on to Hipp Road, 
 15        35 Mile Road turns into Hipp Road, correct? 
 16   A.   Correct. 
 17   Q.   When you got on to Hipp Road we talked about 
 18        there's a sign there it says 35 miles an hour, 
 19        it's a yellow sign? 
 20   A.   Yes. 
 21   Q.   Did you encounter any potholes on Hipp Road? 
 22   A.   Nothing significant that I remember. 
 23   Q.   As you continued north, now we're just at 35 and 
 24        Hipp, as you continued north, did the road 
 25        conditions get worse? 
00039 
  1   A.   Yes. 
  2   Q.   Sir, I want to show you some photographs that were 
  3        taken and previously marked as Exhibit 2E and 2F 
  4        from the Ryniak deposition.  And we're just trying 
  5        to make it easier to catalog all these pictures, 
  6        and that's why I'm referring to it that way. 
  7                            I want to show you 2E first 
  8        and ask you to take a look at that.  That's all 
  9        I'm asking you to do is look.  There's no 
 10        question.  Let me know when you had a satisfactory 
 11        look at it.  Hang on to it, sir. 
 12                            I want to show you what's been 
 13        marked as Exhibit 2F.  Ask you to take a look at 
 14        it, let me know when you've had a satisfactory 
 15        look. 
 16   A.   Okay. 
 17   Q.   Now in Exhibit 2E, do you recognize the road shown 
 18        there? 
 19   A.   No, I do not. 
 20   Q.   In Exhibit 2F do you recognize the road shown 
 21        there? 
 22   A.   No, I do not. 
 23   Q.   If I were to say to you as a hypothetical that at 
 24        the time of trial there will be testimony from 
 25        witnesses that that is Hipp Road in the area where 
00040 
  1        the accident occurred. 
  2                            Does the photograph of the 
  3        condition shown refresh your recollection of the 
  4        road surface on the date and time of the accident? 
  5   A.   Does not. 
  6   Q.   Is that because you don't recall? 
  7   A.   I don't recall. 
  8   Q.   All right.  So if somebody were to say the road 
  9        was in that bad of a condition as shown in Exhibit 
 10        2E and 2F, you wouldn't dispute them? 
 11   A.   I have no way that I would dispute. 
 12   Q.   Because you have no memory? 
 13   A.   I have no recollection of such bad holes or such 
 14        good road. 
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 15   Q.   Okay.  And with respect to -- do you know what a 
 16        washout is? 
 17   A.   Washboard? 
 18   Q.   Washout? 
 19   A.   Washout. 
 20   Q.   Yes.  Where a portion of the road is washed out. 
 21                            Are you familiar with that 
 22        phrase? 
 23   A.   I know what it would be if it was washed out, but 
 24        I never heard that phrase used on a road. 
 25   Q.   Well, there's some witnesses that have talked 
00041 
  1        about parts of Hipp Road due to water having 
  2        accumulated, you described parts of Mckay as being 
  3        low? 
  4   A.   Yes. 
  5   Q.   Where there are parts of the road because of water 
  6        that sort of washed out over toward their yards or 
  7        over toward the homes on that east side of Hipp 
  8        Road? 
  9   A.   Yes. 
 10   Q.   And there was also some testimony about rivers of 
 11        water running through Hipp Road down by the area 
 12        of this drain? 
 13   A.   Yes. 
 14   Q.   Do you remember on the date of the accident that 
 15        the accident occurred by the drain? 
 16   A.   No, I do not recall that. 
 17   Q.   Do you recall where the accident occurred at 
 18        specifically on Hipp Road? 
 19   A.   No, I do not. 
 20   Q.   Do you recall the speed you were traveling at 
 21        immediately before the impact with the bike? 
 22   A.   Approximately 25. 
 23   Q.   And when you say approximately 25, what is that 
 24        based on? 
 25   A.   It is based on feel of the road and having a rough 
00042 
  1        idea where the speedometer was.  I was looking at 
  2        the road, not at the speedometer. 
  3   Q.   Okay.  You said with respect to the conditions of 
  4        the road, you can't say one way or another what 
  5        the conditions were like, you don't have a recall 
  6        of that. 
  7                            How is it that you can recall 
  8        the speed that your vehicle was going and not the 
  9        condition of the road? 
 10   A.   Because I know the feel of the speed more than 
 11        anything.  I know how the vehicle feels at a 
 12        certain speed. 
 13                            MR. MATHERS:  Can we go off 
 14        the record for a second? 
 15                            MR. McKENNA:  Yes. 
 16                            (OFF THE RECORD) 
 17   BY MR. McKENNA: 
 18   Q.   Sir, how wide was Hipp Road in the area where the 
 19        accident occurred? 
 20   A.   Slightly more than two lanes. 
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 21   Q.   When you say "slightly," please you're 
 22        anticipating a little bit more.  And again to just 
 23        caution you, let me finish the question.  It's 
 24        actually going to be to your advantage that I 
 25        finish and the record's clear, okay.  Because I 
00043 
  1        don't want to assume what you're thinking, and you 
  2        certainly don't want to assume what I am, all 
  3        right. 
  4                            When you say "slightly," I 
  5        understand that one person's slightly and another 
  6        person's may be different. 
  7                            I want to know as an engineer 
  8        as someone that drove that road six or eight 
  9        times, if you can quantify what you mean by slight 
 10        or slightly? 
 11   A.   Twenty feet, total. 
 12   Q.   Well, if there's two cars going down that road, 
 13        one going north and one going south, how much room 
 14        would there be between the two vehicles as they 
 15        passed each other? 
 16                            Assuming they were both the 
 17        same size, let's say they were both a truck like 
 18        yours.  Two trucks going one north and one south 
 19        the date of the accident, how much space when you 
 20        say slightly? 
 21   A.   Four to six feet probably both biased out. 
 22   Q.   If everybody went as far to the side as possible? 
 23   A.   Right. 
 24   Q.   You weren't driving as far to the east of the road 
 25        as possible at the time the impact occurred, were 
00044 
  1        you? 
  2   A.   Yes, I was. 
  3   Q.   Okay.  So how would you know that you were as far 
  4        east as possible when impact occurred? 
  5   A.   I was at the grass line. 
  6   Q.   How would you know that? 
  7   A.   I could see it. 
  8   Q.   Okay.  Where were you immediately before that, 
  9        were you in the middle of the road, were you to 
 10        the west of the grass line or were you driving 
 11        from 35 Mile Road north always next to the grass 
 12        line? 
 13   A.   I was always next to the grass line. 
 14   Q.   So you were never further than west to the grass 
 15        line? 
 16   A.   No. 
 17   Q.   Were you while driving north on Hipp Road, did you 
 18        move your car, with use of the steering wheel 
 19        deliberately to the left or right to avoid 
 20        conditions of the road or did you just go straight 
 21        always on the grass line? 
 22   A.   Straight. 
 23   Q.   Were you paying attention to the conditions of the 
 24        road? 
 25   A.   I was paying attention to the side of the road at 
00045 
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  1        the grass line. 
  2   Q.   Were you paying attention to the condition of the 
  3        road? 
  4   A.   No. 
  5   Q.   When you looked at the side, so you're saying 
  6        you're looking at the grass line as you're heading 
  7        north, why were you doing that? 
  8   A.   I was facing bright lights from the oncoming 
  9        vehicle. 
 10   Q.   Okay.  So let's backup to 35 Mile. 
 11   A.   Okay. 
 12   Q.   You turn on to Hipp Road going north, okay. 
 13                            How many cars are behind you? 
 14   A.   None. 
 15   Q.   And as you turn on to Hipp Road from 35, you just 
 16        make that turn to the right and you're heading 
 17        north, how many vehicles are coming south toward 
 18        you? 
 19   A.   I can only see one because of the bright lights. 
 20        I have no idea. 
 21   Q.   Okay.  Is the vehicle that had the bright lights, 
 22        is that somebody that stopped after the accident 
 23        to talk to you? 
 24   A.   Yes. 
 25   Q.   Is that a woman named Sharryl? 
00046 
  1   A.   I have no idea.  I do not remember the name. 
  2   Q.   Was it a woman? 
  3   A.   It was a woman, correct. 
  4   Q.   Could you describe her? 
  5   A.   It was dark, no.  No, I could not.  Not too tall, 
  6        but I'm not sure what that means. 
  7   Q.   Do you know how old she was? 
  8   A.   Forties, late forties if I remember correctly. 
  9   Q.   Did she tell you that her name was Sharryl 
 10        Everson? 
 11   A.   I don't remember. 
 12   Q.   Did she tell you she lived in Washington? 
 13   A.   No, I do not remember. 
 14   Q.   So when you got on to Hipp Road, you just make the 
 15        turn, you said that there's another car that you 
 16        see coming south, the only car that you can see, 
 17        and your testimony is that that car had its 
 18        brights on? 
 19   A.   Correct. 
 20   Q.   Now, do you know the difference between cars that 
 21        have brights on and cars that have bright lights? 
 22   A.   Absolutely. 
 23   Q.   And how is it that you can distinguish that hers 
 24        had brights on as opposed to just having bright 
 25        lights? 
00047 
  1   A.   She dimmed them just prior to the accident. 
  2   Q.   So when you say she dimmed them just prior, that 
  3        would mean that her vehicle, the one that dimmed 
  4        the lights, was immediately in front of you, had 
  5        not passed you? 
  6   A.   Correct. 
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  7   Q.   Just prior to your being involved in the accident? 
  8   A.   Correct. 
  9   Q.   So you're looking over at the right side grass 
 10        line driving that, you're saying because of the 
 11        bright lights coming at you? 
 12   A.   Correct. 
 13   Q.   And then just before the accident occurred, those 
 14        lights dimmed? 
 15   A.   Correct. 
 16   Q.   Now, when you got on to Hipp Road going north and 
 17        you saw that the bright lights were on, when you 
 18        got on to Hipp Road going north -- 
 19   A.   Going north, correct. 
 20   Q.   -- you told me you saw a car coming with bright 
 21        lights on? 
 22   A.   There are two hills intermediate to where the 
 23        accident is. 
 24   Q.   Well, let's backup, because I thought I was pretty 
 25        clear. 
00048 
  1                            When you got on to Hipp Road 
  2        from 35 Mile and you were headed north, I asked 
  3        you did you see when you made the right-hand turn 
  4        any other cars coming south.  You said one car, 
  5        okay. 
  6                            Is it your testimony that as 
  7        soon as you got on to Hipp from 35, you didn't see 
  8        other cars coming right away? 
  9   A.   I cannot remember if I could have seen from the 
 10        first hill that I encountered. 
 11   Q.   Okay.  So is it your testimony that when you came 
 12        on to Hipp Road going north, that you were on a 
 13        higher elevation than the cars coming south or a 
 14        lower elevation than the cars coming south? 
 15   A.   I do not know that, because of the undulating 
 16        terrain. 
 17   Q.   Sir, I can only ask you the question. 
 18                            Did you understand that road 
 19        from all of your six to eight times and your ten 
 20        years living out there, that when you were going 
 21        north after having turned off of 35 to Hipp, that 
 22        the elevation was such that you would be higher at 
 23        that point than all of the vehicles coming south 
 24        from 36 Mile Road? 
 25   A.   I need to talk, because I don't understand how to 
00049 
  1        answer the question. 
  2   Q.   Then I'll rephrase the question. 
  3                            Is it your understanding that 
  4        when you got on to Hipp Road going north, 
  5        immediately after turning off of 35, that that was 
  6        the highest elevation of Hipp Road between 35 and 
  7        36 Mile Road? 
  8   A.   It is not. 
  9   Q.   Where is the highest elevation, to your 
 10        understanding, on Hipp Road between 36 and 35 Mile 
 11        Road? 
 12   A.   Peak of one of the two hills. 
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 13   Q.   Is the peak of one of the two hills that you're 
 14        referring to north or south of where the accident 
 15        occurred? 
 16   A.   Both south. 
 17   Q.   Both south? 
 18   A.   Correct. 
 19   Q.   So when you got on to Hipp Road, at what point did 
 20        you see the headlights of the car coming toward 
 21        you that allowed you to answer the question I 
 22        asked earlier, whether there was one or more 
 23        vehicles coming south, at what point did you see 
 24        those headlights? 
 25   A.   I could see headlights over the hills in between 
00050 
  1        the two hills. 
  2   Q.   And because of the words that you're using, I've 
  3        got to backup. 
  4                            You could see headlights over 
  5        the hills between the who hills? 
  6   A.   Correct. 
  7   Q.   Now, I have to ask, over the hill, which hill is 
  8        that? 
  9   A.   That would be the south hill -- pardon me, the 
 10        north hill of the two hills. 
 11   Q.   So as that car was coming south on Hipp Road and 
 12        you were going north on Hipp Road, did you see the 
 13        headlights of that car come up over the first hill 
 14        that you were talking about? 
 15   A.   I'm confused.  Please. 
 16   Q.   Well, I'm not an artist, sir, but I'm going to 
 17        paint the picture of what I got in my head, okay. 
 18                            I have a road.  Here's 36 Mile 
 19        and here's 35.  And I've got you going north, 
 20        that's south. 
 21                            And you have said that you are 
 22        right off of 35 Mile Road and this is Hipp? 
 23   A.   Correct. 
 24   Q.   Okay.  You've talked about where the accident 
 25        occurred, you don't know exactly where it was, but 
00051 
  1        you've talked about two hills that are south of 
  2        where the accident occurred.  And that you just 
  3        described as that hill, and I asked you what that 
  4        hill referred to, you said you saw the headlights 
  5        coming over one of the two hills.  If I said hill. 
  6                            Sir, there is absolutely zero 
  7        reference or scale to what I've just drawn. 
  8   A.   Understand. 
  9   Q.   I just want to understand the concept.  I'm going 
 10        to put a delta here because in this litigation 
 11        you're called a defendant, okay? 
 12   A.   Okay. 
 13   Q.   And you were headed north. 
 14                            Now, there's another vehicle 
 15        that's headed south? 
 16   A.   Correct. 
 17   Q.   And I asked you when was it that you first saw the 
 18        headlights for that vehicle.  And you said 
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 19        something about that hill and the car come over 
 20        the first or the second hill. 
 21                            So I've got hills just drawn 
 22        in here, first one for closest to 36 Mile Road, 
 23        second one south of the first one. 
 24                            Do you see that? 
 25   A.   Correct. 
00052 
  1   Q.   Where was this other car when you first saw it, 
  2        was it north of hill number 1? 
  3   A.   North of hill number 1. 
  4   Q.   Okay.  And again I'm going do draw another car in 
  5        here. 
  6   A.   Would you state, please, that hill number 1 is 
  7        north of the two hills. 
  8   Q.   I did. 
  9                            MR MATHERS:  Again this is not 
 10        intended to be to scale. 
 11                            THE WITNESS:  I understand he 
 12        said that. 
 13                            MR. McKENNA:  So it's north or 
 14        south of him.  It's only directions. 
 15                            So I'm going to put another 
 16        car and I'll just put lights. 
 17                            THE WITNESS:  Right. 
 18   BY MR. McKENNA: 
 19   Q.   Now, for purposes of my question, the questions 
 20        here, I'm not saying where hill number 1 is.  I'm 
 21        not staying where hill number 2 is.  I'm just 
 22        trying to understand your description of where the 
 23        car was. 
 24                            Hill number 1 is north of hill 
 25        number 2 as you were heading north on Hipp Road, 
00053 
  1        correct? 
  2   A.   Correct. 
  3   Q.   Hill number 1 would be closer to 36 Mile Road. 
  4                            Hill number 2 would be south 
  5        of hill number 1, closer to 35 Mile Road than hill 
  6        number 1 is. 
  7   A.   Correct. 
  8   Q.   What is the distance if you recall between hill 
  9        number 1 and hill number 2 on the date this 
 10        accident occurred? 
 11   A.   Probably in excess of a quarter mile. 
 12   Q.   The headlights that you saw from this other 
 13        vehicle, you first saw them as that car was coming 
 14        over hill number 1? 
 15   A.   No, as I was coming over hill number 1. 
 16   Q.   Okay.  Now, you got me really confused. 
 17                            There's two hills.  You 
 18        crossed over hill number 2? 
 19   A.   Two. 
 20   Q.   About a quarter mile later there's hill number 1? 
 21   A.   One. 
 22   Q.   So as you come over that hill that's when you see 
 23        the headlights? 
 24   A.   Correct. 
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 25   Q.   All right.  How far is hill number 2 from the 
00054 
  1        intersection, it's not really an intersection, but 
  2        where 35 Mile Road ends and Hipp Road begins? 
  3   A.   Less than a quarter of a mile. 
  4   Q.   So less than a quarter of a mile. 
  5                            The second hill you said is 
  6        approximately a quarter of a mile? 
  7   A.   Right. 
  8   Q.   So without taking out a tape measure to 35 Mile 
  9        Road and 36 Mile Road, is it your understanding 
 10        that this accident would have occurred somewhere 
 11        at approximately one-half mile or the middle 
 12        between 35 and 36 Mile Road? 
 13   A.   No.  About somewhere between a half mile and one 
 14        quarter mile from 36 Mile, which is where this 
 15        vehicle was. 
 16   Q.   Okay.  So you believe that the accident occurred 
 17        closer to 36 Mile -- 
 18   A.   That's what the police report said and that's 
 19        also -- 
 20                            MR. MATHERS:  He's just asking 
 21        you what you remember, not what you read or what 
 22        everybody told you. 
 23                            MR. McKENNA:  Sir, let me 
 24        finish my question.  Again I think you're 
 25        attorney's giving you some good advice. 
00055 
  1   BY MR. McKENNA: 
  2   Q.   What I want to know is, is it your testimony 
  3        regardless of what anyone says, regardless of 
  4        anything that you read, can you tell me that you 
  5        believe the accident occurred closer to 36 Mile 
  6        Road or closer to 35 Mile Road or right in 
  7        between? 
  8   A.   I believe it was closer to 36 Mile. 
  9   Q.   Okay.  And if all of the other witnesses that have 
 10        testified from police officers to first responders 
 11        and fire and EMS said it occurred closer to the 
 12        drain, which is by 35 Mile Road, would you 
 13        disagree with that? 
 14   A.   Yes. 
 15   Q.   Okay.  Now, with respect to the car that was 
 16        coming south, is it your testimony that you didn't 
 17        see the headlights on that car until after you 
 18        came over hill number 1? 
 19   A.   I saw them when I was ascending the hill. 
 20   Q.   Just so that we're clear, regardless of the 
 21        distances involved here from 35 Mile Road going 
 22        north on to Hipp Road, there's the first hill 
 23        approximately a quarter mile or less -- 
 24   A.   Correct. 
 25   Q.   -- from when you got on to Hipp Road, 
00056 
  1        approximately a quarter mile separation between 
  2        the -- well, what I marked here hill 2 and hill 1? 
  3   A.   Correct. 
  4   Q.   A quarter mile.  So that's approximately a half 
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  5        mile or less. 
  6                            So while you are going up hill 
  7        number 1, the hill that's furthest north and 
  8        you're ascending it, is when you first see the 
  9        headlights of the other car? 
 10   A.   Correct. 
 11   Q.   So for that half mile or so that you're traveling 
 12        north on Hipp Road, you don't see any headlights? 
 13   A.   I could see a glow. 
 14   Q.   I just asked did you see headlights? 
 15   A.   I don't know if they're glow background noise. 
 16   Q.   The question I'm asking is, did you see headlights 
 17        for that first half mile or so? 
 18   A.   I don't remember specifically. 
 19   Q.   Okay.  Sir, do you know what a headlight is? 
 20   A.   Yes. 
 21   Q.   Okay.  Would you agree that in order to see a 
 22        headlight you would have to be able to see the 
 23        front of a car? 
 24   A.   No.  I can see a reflection of the light -- 
 25   Q.   I'm not asking you about that. 
00057 
  1   A.   You define what "see" is then. 
  2   Q.   There's a difference between -- 
  3                            MR. MATHERS:  I don't think 
  4        he's asking you if you could see the illuminations 
  5        from the light so much as the headlights. 
  6                            THE WITNESS:  Oh, the 
  7        headlights. 
  8   BY MR. McKENNA: 
  9   Q.   Sir, there's a difference between illumination 
 10        source of light and seeing headlights. 
 11   A.   Okay. 
 12   Q.   In order for you to see somebody dim lights on a 
 13        car, you'd have to see the headlights, because if 
 14        you didn't see them, you wouldn't know what the 
 15        source of the light was. 
 16                            For you to testify that you 
 17        saw another vehicle that had headlights or high 
 18        beams on, and then they dimmed and went down, the 
 19        only way you could testify to that is if you 
 20        actually saw headlights as opposed to a source of 
 21        an illumination. 
 22   A.   Okay. 
 23   Q.   So when you say what words I'm using, I'm only 
 24        using your words. 
 25   A.   Okay. 
00058 
  1   Q.   And I'm trying to make sure that we're on the same 
  2        page, okay.  I can see light pollution any given 
  3        night in a city, but I can't tell you exactly 
  4        where that light came from.  But if you asked me 
  5        did I see a lamp post go out, I'd have to be 
  6        looking at the lamp post to see it. 
  7                            If you asked me did I see the 
  8        high beams turn on and off, I'd have to be able to 
  9        see the front-end of the car. 
 10   A.   Okay. 
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 11   Q.   So what I'm trying to find out, is from your 
 12        testimony as you're going over hill number 1, is 
 13        that the first time you saw headlights coming 
 14        south? 
 15   A.   Yes, it is. 
 16   Q.   When you came over hill number 1, how far did you 
 17        drive before the accident occurred? 
 18   A.   I believe much less than a quarter of a mile. 
 19   Q.   Okay.  So if I take these distances, I've got just 
 20        less than a half of mile where hill number 1 is, 
 21        the furthest hill north? 
 22   A.   Right. 
 23   Q.   And you're saying that if I went another quarter 
 24        of a mile north, the accident happened somewhere 
 25        south of a quarter of a mile? 
00059 
  1   A.   Correct. 
  2   Q.   You don't know exactly where? 
  3   A.   No. 
  4   Q.   But if I add up all of these by approximation, 
  5        we're at about three-quarters of a mile north of 
  6        35 Mile Road? 
  7   A.   Something in that range. 
  8   Q.   And that's where you believe the accident occurs? 
  9   A.   Yes. 
 10   Q.   As opposed to down further to 35 where the drain 
 11        is? 
 12   A.   It was definitely not where the drain is.  If 
 13        that's where the drain is.  I do not remember that 
 14        drain, that's part of the problem. 
 15   Q.   Okay, that's fine.  Your recollection is that the 
 16        accident occurred three-quarters of a mile 
 17        approximately north of 35 Mile Road on Hipp Road? 
 18   A.   Correct. 
 19   Q.   And as you came over the hill and you saw these 
 20        lights that were on, that you believed were high 
 21        beam lights -- 
 22   A.   Yes. 
 23   Q.   -- you couldn't see those high beam lights before 
 24        that, correct? 
 25   A.   I could not see the lights themselves, right. 
00060 
  1   Q.   Right.  You could see some illumination, but you 
  2        didn't know what the source was? 
  3   A.   Correct. 
  4   Q.   Before you came over the hill or were ascending 
  5        the hill rather, correct? 
  6   A.   Correct. 
  7   Q.   Now, you said that you were in the far right of 
  8        Hipp Road for approximately a half mile? 
  9   A.   Correct. 
 10   Q.   Right on the grass looking right at the grass 
 11        line? 
 12   A.   Right. 
 13   Q.   And I asked you why early, do you remember that? 
 14   A.   I don't. 
 15   Q.   Why were you to the far right? 
 16   A.   I drive that way. 
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 17   Q.   So you always drive on that dirt road always to 
 18        the far right? 
 19   A.   I drive to the far right. 
 20   Q.   So it had nothing to do with the cars coming at 
 21        you? 
 22   A.   No. 
 23   Q.   And as far as the light from the car coming south, 
 24        when that car's headlights came into view, how 
 25        long after you were over hill number 1 before that 
00061 
  1        car turned the high beams down? 
  2   A.   That I do not know. 
  3   Q.   The car hadn't passed you at the time the accident 
  4        occurred; is that correct? 
  5   A.   No. 
  6   Q.   Is that correct? 
  7   A.   Correct. 
  8   Q.   So that car that was coming south, the car with 
  9        the woman Sharryl is in it, that stopped at this 
 10        accident scene, do you remember talking to her? 
 11   A.   Yes. 
 12   Q.   There were no other women that you saw at the 
 13        accident scene that stopped to talk to you or the 
 14        police? 
 15   A.   No, not that I remember. 
 16   Q.   All right.  So that woman that stopped to talk, 
 17        that car had its high beams on, you don't know for 
 18        how long of a distance after you cleared the hill 
 19        they were shut-off, but it happened before you hit 
 20        the boy on the bike; is that correct? 
 21   A.   Correct. 
 22   Q.   If you don't know the distance, can you tell me 
 23        the time from when the headlights were dimmed 
 24        until the impact occurred? 
 25   A.   I'm guessing in the range of 2 to 4 seconds.  And 
00062 
  1        that is a guess. 
  2                            MR. MATHERS:  Can we go off 
  3        the record again. 
  4                            (OFF THE RECORD) 
  5   BY MR. McKENNA: 
  6   Q.   At the point in time that the headlights, the 
  7        bright lights were on as you cleared the hill, 
  8        could you see the boy on the bike? 
  9   A.   No. 
 10   Q.   After the headlights went down, could you see the 
 11        boy on the bike? 
 12   A.   Immediately. 
 13   Q.   Where was he? 
 14   A.   He was in front of me. 
 15   Q.   When you say "in front," if I said you got a 
 16        pickup truck and we can measure a 2013 GMC, and 
 17        we've got a point on the hood of the car that's 
 18        been marked as Exhibit 1E, shows the front of your 
 19        car; is that correct? 
 20   A.   Correct. 
 21   Q.   And I'll show you Exhibit 1G, and I'll show you 
 22        also Exhibit 1H.  And there appears to be a dent 
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 23        in the car. 
 24                            Was that dent there before the 
 25        accident? 
00063 
  1   A.   No, it was not. 
  2   Q.   Is that your understanding that that's the point 
  3        of impact? 
  4   A.   Correct. 
  5   Q.   And that's to the right of center, actually to the 
  6        right of the G in the GMC in the front of your 
  7        vehicle? 
  8   A.   Correct. 
  9   Q.   Now, when the bright lights went down, okay, for 
 10        about 2 to 4 seconds before there was an impact, 
 11        when the lights went down, where was the boy when 
 12        you first saw him? 
 13   A.   About 20 feet in front of me. 
 14   Q.   Was he to your left to you right, straight in 
 15        front of you? 
 16   A.   He was immediately -- he was slightly to the 
 17        passenger's side or to the right of center of my 
 18        truck on a 45 degree angle. 
 19   Q.   Stop, stop, for a second. 
 20                            So your truck is going north 
 21        with the right tire passenger side on the grass, 
 22        you're saying he's in front of where the point of 
 23        impact is on the vehicle? 
 24   A.   Correct. 
 25   Q.   So he didn't veer over and turn into you from 
00064 
  1        anywhere, he was in front of you? 
  2   A.   No. 
  3   Q.   The vehicle that had the bright lights on, did you 
  4        see it or veer course at any time it came south? 
  5   A.   I can only conjecture that it was stopped. 
  6   Q.   If there was no other vehicle coming south, would 
  7        you have been able to turn to the left to avoid 
  8        the accident? 
  9   A.   Oh, yes. 
 10   Q.   What was immediately to your right? 
 11   A.   A ditch. 
 12   Q.   Would you have been able to turn into the ditch to 
 13        be able to avoid striking the boy on the bike? 
 14   A.   I don't know if I could have got far enough to 
 15        miss him. 
 16   Q.   Did you try? 
 17   A.   No, I did not.  I had no time. 
 18   Q.   You didn't veer at all? 
 19   A.   I had no time. 
 20   Q.   But you had time if the other car wasn't there 
 21        coming south.  So it's not a question you didn't 
 22        have time.  You had time, but what you're saying 
 23        is your options were I'm not going left, there's a 
 24        car, correct? 
 25   A.   No.  My option was there was not sufficient time 
00065 
  1        to do anything, other than brake. 
  2   Q.   Earlier I asked you about the car to the left if 
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  3        it wasn't there, the car coming south, would you 
  4        have been able to go to the south to avoid the 
  5        accident and you said yes? 
  6   A.   Yes, I could have, had I been able to see that the 
  7        boy was there. 
  8   Q.   Okay.  Once you saw the boy was there, were you 
  9        able to go to the left or to the right? 
 10   A.   No, I was not able. 
 11   Q.   So understanding the distance that you gave me and 
 12        that's in time, because you don't know the 
 13        distance in feet, 2 to 4 seconds, correct? 
 14   A.   No.  He was 20 feet from the hood when I first saw 
 15        him. 
 16   Q.   I thought I asked you for how long after the -- 
 17        well, strike that.  I'll go with what you said on 
 18        the record. 
 19   A.   I'm sorry. 
 20   Q.   When you first saw the boy, he was you believe 20 
 21        feet in front of you? 
 22   A.   Correct. 
 23   Q.   Did you hit the brakes? 
 24   A.   Yes. 
 25   Q.   Did the condition of the road with the potholes or 
00066 
  1        anything else that was on the road affect your 
  2        ability to stop your vehicle without hitting the 
  3        boy? 
  4   A.   I believe it increased my stopping distance. 
  5   Q.   And if the road surface was not potholed, washed 
  6        out, washboarded or affected by weather and road 
  7        conditions, you believe the vehicle that you were 
  8        driving in would have been able to stop without 
  9        striking the boy? 
 10   A.   I have trouble answering, because there's 
 11        conjecturing that the road conditions were as you 
 12        believe they were. 
 13   Q.   Well, the only one that knows what the road 
 14        conditions were are people that were there.  I 
 15        don't, I wasn't there.  I'm not conjecturing, sir, 
 16        on anything.  I ask questions. 
 17   A.   Yes. 
 18   Q.   And I can only ask you based on your observation 
 19        that night, either before or after this accident 
 20        occurred, the conditions of the road when you went 
 21        to hit your brakes, if it increased your stopping 
 22        distance? 
 23   A.   I'm sure it did. 
 24   Q.   And that was because the road was not just because 
 25        it was a gravel road, but because of the condition 
00067 
  1        of the road shown in, for example, the photos I 
  2        showed you earlier, based on the testimony of 
  3        other witnesses that it had potholes, 
  4        washboarding, areas that were washed out, you 
  5        believe that affected your ability to operate your 
  6        vehicle that night? 
  7   A.   I do not know that. 
  8   Q.   Do you believe that the other car that was coming 
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  9        south affected your ability to stop your vehicle 
 10        without striking this boy? 
 11   A.   Yes. 
 12   Q.   Why? 
 13   A.   I could not see because of the bright lights. 
 14   Q.   So is it your testimony that you were paying 
 15        attention to the road? 
 16   A.   Yes. 
 17   Q.   Not just the side of the road? 
 18   A.   I was paying attention to the side of the road, 
 19        because I could see nothing else. 
 20                            MR. McKENNA:  Why don't we 
 21        take a break and go off the record. 
 22                            (RECESS TAKEN) 
 23   BY MR. McKENNA: 
 24   Q.   Sir, did you say you brought things with you that 
 25        aided you in preparing for your deposition? 
00068 
  1   A.   Yes. 
  2   Q.   Did you review them and rely on them to testify 
  3        here today? 
  4   A.   No. 
  5   Q.   Did you review them before your testimony? 
  6   A.   Not to day, no. 
  7   Q.   Okay.  Did you review them before today? 
  8   A.   Yes. 
  9   Q.   Did you review them for the purpose of having them 
 10        aid you in testifying here today about what 
 11        happened? 
 12   A.   That had not been my purpose, no. 
 13   Q.   What was your purpose in reviewing the documents 
 14        you have with you? 
 15   A.   Explaining to a previous attorney what the issue 
 16        was. 
 17   Q.   Okay.  Well, I don't want to know what you were 
 18        explaining to a previous attorney if it was your 
 19        attorney. 
 20   A.   Correct. 
 21   Q.   Okay. 
 22   A.   It's a personal friend. 
 23   Q.   Did you retain this other person? 
 24   A.   He is retained. 
 25   Q.   By you? 
00069 
  1   A.   Yes. 
  2   Q.   Can I ask who that attorney is? 
  3   A.   I've forgotten his name now.  I got to look him 
  4        up. 
  5   Q.   Go ahead. 
  6   A.   I'm sorry, but I've known him for many, many 
  7        years. 
  8                            Keith Cermak.  He is my 
  9        personal attorney to help me understand the 
 10        process because he is a friend. 
 11   Q.   Okay.  Well, you can tell Mr. Cermak that you've 
 12        been through a deposition or not, that's up to 
 13        you.  And if he's your personal attorney and 
 14        there's any clarification that he wants to make, 
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 15        he can contact me. 
 16   A.   Okay. 
 17   Q.   Okay.  I can't contact him.  I can't contact you. 
 18   A.   Okay. 
 19   Q.   But if your personal attorney wants to contact me 
 20        he can. 
 21   A.   Okay. 
 22   Q.   All right.  Now, getting back I had a point of 
 23        clarification I wanted to make. 
 24                            The drain that I've been 
 25        referring to that is somewhere between 35 and 36 
00070 
  1        Mile Road is called Apel Drain? 
  2   A.   Yes. 
  3   Q.   You're familiar that there is a drain.  You just 
  4        don't recall where the drain was in relation to 
  5        the accident; is that correct? 
  6   A.   Correct. 
  7   Q.   So if the testimony from the witnesses that lived 
  8        on that street that were first responders, EMS 
  9        people, things like that, was that the accident 
 10        was in a specific location in relationship to the 
 11        Apel Drain, you wouldn't be able to say whether 
 12        that was correct or not, you don't recall? 
 13   A.   I don't recall the exact location of that with 
 14        respect to the accident.  I could not see that 
 15        night, it was dark. 
 16   Q.   Well, how is it that you recall that it was dark 
 17        that night? 
 18   A.   It was dark.  I don't understand. 
 19   Q.   Well, we've had testimony from other people that 
 20        when the first responders that aren't involved in 
 21        any way in the accident, that have testified it 
 22        wasn't dark.  And I'm curious as to how when you 
 23        say it was dark, at some point following the 
 24        accident obviously it got dark. 
 25                            But is it your testimony that 
00071 
  1        at the time the collision occurred between your 
  2        truck and the bike and my client, the young boy, 
  3        that it was dark? 
  4   A.   It was dark. 
  5   Q.   All right.  That's your testimony? 
  6   A.   Now, what is your definition of dark? 
  7   Q.   Well I don't have one.  You are the one that used 
  8        the word "dark."  And I have the testimony only 
  9        from other people that described what it was. 
 10                            So I can only ask you, is it 
 11        your testimony that it was dark? 
 12   A.   It was dark enough that people needed headlights. 
 13   Q.   Okay.  That can happen in the middle of the 
 14        afternoon in a thunder storm in Michigan. 
 15   A.   Correct. 
 16   Q.   Was there sufficient light for you to be able to 
 17        see in front of your car that evening without 
 18        headlights -- 
 19   A.   No. 
 20   Q.   -- before the impact occurred? 
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 21   A.   No. 
 22   Q.   Do you know what dusk is? 
 23   A.   Yes. 
 24   Q.   Do you know what twilight is? 
 25   A.   Twilight is -- 
00072 
  1   Q.   Well, when you say "dark," I need to understand 
  2        what you mean by "dark."  And if I don't ask you 
  3        to formally take a position on your description of 
  4        dark, I wouldn't be that good of an attorney now, 
  5        would I? 
  6   A.   Okay.  I have no substantive measure of how dark 
  7        it was because headlights were on. 
  8   Q.   Headlights are on on my car and I'd have a 2011 
  9        GMC Denali. 
 10   A.   They come on too soon. 
 11   Q.   They come on right now. 
 12   A.   Yes. 
 13   Q.   They go on during the day. 
 14   A.   I know.  I understand that. 
 15   Q.   So just having headlights on in and of itself 
 16        doesn't mean that it's dark.  It just means there 
 17        are headlights on, okay. 
 18                            Without reference to 
 19        headlights, is it your testimony that the sun was 
 20        down and you couldn't see, is it your testimony 
 21        that it was dusk, pre-dusk, post-dusk, what is 
 22        your description of the lighting conditions? 
 23   A.   Post-dusk is what I would say. 
 24   Q.   How far in front of you do you believe you would 
 25        be able to see without any headlights, immediately 
00073 
  1        before this impact occurred? 
  2                            MR. MATHERS:  Whose vehicle? 
  3                            MR. McKENNA:  His vehicle. 
  4   BY MR. McKENNA: 
  5   Q.   If you're driving down that road -- 
  6   A.   With my lights. 
  7   Q.   -- with the light conditions that existed, without 
  8        any headlights on on any vehicle, how far in front 
  9        of you do you believe you would have been able to 
 10        see with just simply ambient light? 
 11   A.   With my eyes accumatted to ambient light? 
 12   Q.   Yes.  Your eyes that night without headlights on 
 13        any vehicle just taking in ambient light? 
 14   A.   I'm guessing no more than 150 feet, no more. 
 15                            (A DRAWING WAS MARKED AS 
 16                             DEPOSITION EXHIBIT NUMBER 1) 
 17                            MR. McKENNA:  I want to see if 
 18        I can speed up the other thing that Counsel had 
 19        indicated. 
 20   BY MR. McKENNA: 
 21   Q.   The distances involved that you gave me earlier, 
 22        it's my understanding that you'd like to change 
 23        some of those distances.  So to try to make it 
 24        easier or quicker, let's see if we can do this. 
 25                            From Hipp Road at 35 Mile Road 
00074 
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  1        to the first hill, do you still believe it was 
  2        just less than a quarter of a mile? 
  3   A.   Correct. 
  4   Q.   From the second hill to the first hill, the one 
  5        furthest to the north, do you still believe that 
  6        distance to be approximately a quarter of a mile? 
  7   A.   Correct. 
  8   Q.   From the first hill, the one that's furthest north 
  9        on Hipp Road where the accident occurred, do you 
 10        still believe that to be slightly less than a 
 11        quarter of a mile? 
 12   A.   Yes, I'm thinking maybe an eighth of a mile. 
 13   Q.   So you want me to change one-quarter of a mile to 
 14        one-eighth of a mile? 
 15   A.   Correct. 
 16   Q.   So to go back then, you believe that the accident 
 17        occurred somewhere about five-eighths of a mile 
 18        north of 35 Mile Road? 
 19   A.   Correct. 
 20   Q.   Or three-eighths of a mile south of 36? 
 21   A.   Yes. 
 22   Q.   Depending on how you want to look at it? 
 23   A.   Yes. 
 24   Q.   Is there anything else that you wanted to correct? 
 25   A.   No. 
00075 
  1   Q.   The only thing that I have to ask, and it's 
  2        subject to Counsel's objection, but it's only for 
  3        purposes of what's called discovery for me to find 
  4        out, it's my understanding that you had an 
  5        automobile insurance policy on the GMC truck? 
  6   A.   Correct. 
  7   Q.   And do you know the limits of liability that you 
  8        had on that automobile policy? 
  9   A.   100/300. 
 10   Q.   And you also had a policy with a company called 
 11        Foremost? 
 12   A.   Correct. 
 13   Q.   And that was for what are called collector cars? 
 14   A.   Correct. 
 15   Q.   And that had a separate 300,000 single limit 
 16        policy? 
 17   A.   Correct. 
 18   Q.   Have you been advised by Foremost whether they 
 19        will offer coverage for this accident on their 
 20        policy? 
 21   A.   I received a determination that they will not. 
 22                            MR. McKENNA:  I don't have 
 23        anything further, sir.  Thank you. 
 24                            MR. MATHERS:  No questions. 
 25                            MR. McKENNA:  Subject to, I'm 
00076 
  1        stopping now we're going to re-depose you, but I 
  2        don't want to make you go through that, because I 
  3        think we're going to be adding at least the Macomb 
  4        County Road Commission as a defendant. 
  5                            Okay? 
  6                            THE WITNESS:  Okay. 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  7                            MR. McKENNA:  Thanks.  We're 
  8        off the record. 
  9                            (DEPOSITION CONCLUDED 
 10                             AT 11:30 A.M.) 
 11    
 12    
 13    
 14    
 15    
 16    
 17    
 18    
 19    
 20    
 21    
 22    
 23    
 24    
 25    
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  1    
  2                         CERTIFICATE 
  3   STATE OF MICHIGAN 
  4   COUNTY OF MACOMB) 
  5    
  6                    I, Sandra L. Dabaldo, C.S.R. and 
  7             Notary Public for the above county and state, 
  8             do hereby certify that this Deposition was 
  9             taken before me at the time and place 
 10             hereinbefore set forth; that the Witness was 
 11             by me first duly sworn to testify to the 
 12             truth; that this is a true, full and correct 
 13             transcript of my stenograph notes so taken; 
 14             and that I am not related, nor of counsel to 
 15             neither party, nor interested in the event of 
 16            this cause. 
 17    
 18    
 19                          ________________________________ 
 20                          SANDRA L. DABALDO, CSR-0942 
 21                          Notary Public 
 22                          Macomb County, Michigan 
 23                          My commission expires:  2-7-2018 
 24    
 25    
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00001 
  1                      STATE OF MICHIGAN 
            IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 
  2    
  3   SHELLY MENARD, Conservator of 
      RYAN MENARD, a Minor, 
  4    
                           Plaintiffs, 
  5    
          Vs.                             Case No. 14-3145-NI 
  6                                    HON. PETER J. MACERONI 
      TERRY R. IMIG, 
  7    
                           Defendant. 
  8   _____________________________________/ 
  9    
 10                 The Deposition of SHARRYL ANN EVERSON, 
 11   taken before Sandra L. Dabaldo, a Certified Shorthand 
 12   Reporter, #0942, and Notary Public in and for the 
 13   County of Macomb, State of Michigan, located at 67795 
 14   Van Dyke Avenue, Washington, Michigan, on Thursday, the 
 15   12th Day of February, 2015, commencing at 9:25 a.m. 
 16   APPEARANCES: 
                           THOMAS, GARVEY & GARVEY 
 17                        Attorneys at Law 
                           24825 Little Mack 
 18                        St. Clair Shores, Michigan  48080 
                           BY:  JAMES McKENNA, ESQUIRE. 
 19    
                    Appearing on behalf of the Plaintiffs. 
 20    
 21                        HARVEY KRUSE, PC. 
                           Attorneys at Law 
 22                        1050 Wilshire Drive, suite 220 
                           Troy, Michigan  48084 
 23                        BY:  JASON R. MATHERS, ESQUIRE. 
 24                 Appearing on behalf of the Defendant. 
 25    
00002 
  1                       I N D E X                      PAGE 
  2             Direct Examination by Mr. McKenna         4 
  3             Cross Examination by Mr. Mathers          91 
  4             Redirect Examination by Mr. McKenna       103 
  5    
  6    
  7    
  8    
  9    
 10    
 11    
 12                    E X H I B I T S                  PAGE 
 13       Ex.#1 (Drawing)                                25 
 14    
 15    
 16    
 17    
 18    
 19    

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 20    
 21    
 22    
 23    
 24    
 25    
00003 
  1                           At Washington, Michigan 
  2                           On Thursday, February 12, 2015 
  3                           Commencing at 9:25 a.m. 
  4                       *     *      * 
  5             S H A R R Y L   A N N   E V E R S O N, 
  6        Being first duly sworn to tell the truth, the 
  7        whole truth and nothing but the truth, was 
  8        examined and testified as follows: 
  9                            MR. McKENNA:  Could you state 
 10        your name for the record, please. 
 11                            THE WITNESS:  Sharryl Ann 
 12        Everson. 
 13                            MR. McKENNA:  How would you 
 14        like to be addressed, ma'am? 
 15                            THE WITNESS:  Sharryl. 
 16                            MR. McKENNA:  Sharryl, I 
 17        introduced myself to you before we started.  My 
 18        name is Jim McKenna.  I'm going to ask you some 
 19        questions about an automobile accident that you 
 20        witnessed. 
 21                            You asked me who did I 
 22        represent.  And I explained to you before we 
 23        started that I represent the boy that was on the 
 24        bicycle. 
 25    
00004 
  1                      DIRECT EXAMINATION 
  2   BY MR. McKENNA: 
  3   Q.   We've never talked before? 
  4   A.   No. 
  5   Q.   And we didn't discuss the accident at all before 
  6        Counsel got here? 
  7   A.   No. 
  8   Q.   All right.  That's correct? 
  9   A.   Correct. 
 10   Q.   Okay.  Have you ever given a deposition before? 
 11   A.   Yes. 
 12   Q.   Okay.  And how long ago? 
 13   A.   When I was ten years old. 
 14   Q.   Okay.  Well, I just want to go over -- 
 15   A.   I'm sorry, that's emotional. 
 16   Q.   You want to take some time? 
 17   A.   No. 
 18   Q.   All right.  I just want to go over some ground 
 19        rules is why I asked that to make sure we're all 
 20        on the same page. 
 21                            If I ask you anything you 
 22        don't understand, just let me know and say I don't 
 23        understand, could you repeat it, something like 
 24        that.  But if you give an answer and later on you 
 25        realize that you do remember or you do understand 
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00005 
  1        or you remember it differently, let me know and 
  2        you can change your answer on the record, okay? 
  3   A.   Okay. 
  4   Q.   Likewise, if you give an answer that you say I'm 
  5        sure, I got it right, I told you, and then you 
  6        think, no, maybe I got it wrong, let me know and 
  7        you can change your answer on the record, okay? 
  8   A.   Okay. 
  9   Q.   When I ask you a question, the court reporter's 
 10        going to type this up in a transcript like a book. 
 11                            All of the questions followed 
 12        by all of your answers, myself, a judge, anyone 
 13        that reads this later, we're all going to assume 
 14        that when you answered the questions you did so 
 15        only because you understood them and that your 
 16        answers were accurate and truthful. 
 17                            Is that fair? 
 18   A.   Yes. 
 19   Q.   Okay.  I'd like to get some background information 
 20        from you Sharryl.  And the court reporter asked to 
 21        you spell your name, it's S-h-a-r-r-y-l? 
 22   A.   Yes. 
 23   Q.   And it's Ann without an e? 
 24   A.   Yes. 
 25   Q.   And spell your last name? 
00006 
  1   A.   E-v-e-r-s-o-n. 
  2   Q.   And how do you pronounce that? 
  3   A.   Everson. 
  4   Q.   Okay.  Are you married? 
  5   A.   Yes. 
  6   Q.   And your husband's name? 
  7   A.   Michael. 
  8   Q.   And do you have any children? 
  9   A.   Two. 
 10   Q.   And how old are your kids? 
 11   A.   Twenty-seven and twenty-four. 
 12   Q.   What is your address, Sharryl? 
 13   A.   7575 Washburn, Washington Michigan, 48094. 
 14   Q.   And a little bit of small talk that we were doing 
 15        beforehand, you said you've been there for over 
 16        twenty years? 
 17   A.   Yes, twenty-two years. 
 18   Q.   Okay.  Is that new construction for you guys? 
 19   A.   No. 
 20   Q.   On the date of this accident, June 7, 2013, were 
 21        you employed? 
 22   A.   Yes. 
 23   Q.   Where were you employed? 
 24   A.   At Rochester Medical Center. 
 25   Q.   What did you do for Rochester Medical Center? 
00007 
  1   A.   Medical billing. 
  2   Q.   Do you remember the day of the week that the 
  3        accident was? 
  4   A.   I believe it was -- I believe it was a Sunday. 
  5   Q.   You know I don't even know. 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  6                            According to the calendar it 
  7        says it a Friday, June 7th.  According to this it 
  8        would be a Friday. 
  9                            Does that refresh your 
 10        recollection one way or the other? 
 11   A.   No. 
 12   Q.   I'm not saying it's right.  But the reason I'm 
 13        showing it to you is just to find out if you can 
 14        recall or if it refreshes your memory. 
 15   A.   It doesn't help me one bit. 
 16   Q.   That it was a week day as opposed to a weekend 
 17        day? 
 18   A.   No, I was returning from a golf trip, that's why. 
 19   Q.   You're a step ahead of me. 
 20                            Where were you returning from 
 21        while you were golfing, what golf course, what 
 22        county? 
 23   A.   It was up north.  Because I go to several 
 24        different golf courses, I don't recall.  I was 
 25        returning from the golf trip, stopped at my 
00008 
  1        in-laws and then came. 
  2   Q.   That might help.  Where do your in-laws live? 
  3   A.   In Flint. 
  4   Q.   Now, did you take I-75 to come south, do you 
  5        think? 
  6   A.   No, I took 69 to 53. 
  7   Q.   Okay.  When you were coming south -- I'm sorry. 
  8                            Before you got to your in-laws 
  9        were you north of 69? 
 10   A.   Yes, I was coming from 75 south. 
 11   Q.   And then you took 69 across to Van Dyke; is that 
 12        correct?  You took from 75 did you take 69? 
 13   A.   I took 75 to 475, 475 to 69. 
 14   Q.   And then 69 all the way across to Van Dyke? 
 15   A.   69 to 53. 
 16   Q.   Is 53 is not Van Dyke?  So you come down it's not 
 17        a freeway, it's a two-lane road? 
 18   A.   Yes. 
 19   Q.   And then do you remember what got you over on to 
 20        Hipp Road, what direction you took? 
 21   A.   The construction. 
 22   Q.   Okay.  Do you remember what route you took to get 
 23        to Hipp Road? 
 24   A.   I took 53 again which you call Van Dyke, to I 
 25        believe it was 35 Mile to Hipp Road. 
00009 
  1                            You guys I'm sorry, this is a 
  2        few years ago. 
  3   Q.   No.  Let me stop you for a second.  You're a 
  4        little nervous and I know we already touched a 
  5        nerve about a prior dep.  Just relax, take your 
  6        time.  We're only here to find out what you know. 
  7        It's not a memory contest, okay, so take your time 
  8        to think about it.  You don't have to just blurt 
  9        out an answer because I asked you a question. 
 10        It's not an inquisition, it's a deposition.  So we 
 11        just want to find out what you remember, okay? 
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 12   A.   Okay. 
 13   Q.   So I'm going to go back a little bit and I'm going 
 14        to say this to you, at the time of the accident 
 15        were you on Hipp Road? 
 16   A.   Yes. 
 17   Q.   You were headed south on Hipp Road? 
 18   A.   Yes. 
 19   Q.   So you would not have got on to Hipp Road at 35 
 20        Mile, because north of where you were at is 36. 
 21                            To come south on Hipp Road you 
 22        would have to have come down from 36, unless you 
 23        went on 35 north on Hipp Road, turned around and 
 24        came back down again.  And we already know what 
 25        direction from the police report and talking to 
00010 
  1        other people cars were going. 
  2                            So I'm just trying to find out 
  3        if you can recall how you were off of M53 and over 
  4        to Hipp Road if you recall what route you took to 
  5        do that? 
  6   A.   So it was 53 to 36, Hipp Road and go on and head 
  7        south. 
  8   Q.   So 36 Mile Road from M53, you would have headed 
  9        west and turned left on to Hipp Road? 
 10   A.   Yes. 
 11   Q.   Had you driven that road before the day of this 
 12        accident? 
 13   A.   No. 
 14   Q.   Had you ever been north or south on that road, to 
 15        your knowledge, before the day of this accident? 
 16   A.   You're talking Hipp Road? 
 17   Q.   Hipp Road, forgive me. 
 18   A.   No. 
 19   Q.   While driving along on Hipp Road were there other 
 20        cars that were coming toward you, or was it low 
 21        drove traffic volume? 
 22   A.   There were car behind me.  I don't recall cars 
 23        passing me.  The first person that passed me was 
 24        the truck. 
 25   Q.   Okay.  And there were no cars in front of you, 
00011 
  1        correct? 
  2   A.   There might have been. 
  3   Q.   According to the driver that we talked to 
  4        yesterday of the truck, he didn't recall seeing 
  5        anybody in front of your vehicle when the two of 
  6        you were approaching each other. 
  7                            Do you have any recollection 
  8        that there were any other cars, trucks or 
  9        anything? 
 10   A.   Not immediately in front of me. 
 11   Q.   Okay.  And I'm going to say the same thing that I 
 12        said to him yesterday.  I wouldn't be a good 
 13        lawyer if I didn't ask you to define what 
 14        immediate means.  I don't want to assume what that 
 15        means to me. 
 16   A.   It wasn't probably within two or three car lengths 
 17        in front of me. 
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 18   Q.   Do you recall if there was one at all? 
 19   A.   I cannot recall. 
 20   Q.   Okay, fair enough.  Do you recall what the speed 
 21        limit was if there was any speed limit sign on 
 22        Hipp Road when you were going south? 
 23   A.   Don't recall. 
 24   Q.   Do you recall what the lighting conditions were 
 25        like on Hipp Road when you came down off of 36 
00012 
  1        Mile Road south? 
  2   A.   Completely dark. 
  3   Q.   What does that mean? 
  4   A.   That means there was no lights, no moon, it was 
  5        dark. 
  6   Q.   We've had testimony from the first responders and 
  7        the police department and the driver of the other 
  8        truck about the lighting conditions.  So I want to 
  9        ask you the question about what you just testified 
 10        to. 
 11                            Are you absolutely certain of 
 12        that, is there a possibility that you could be 
 13        wrong as to the lighting conditions or you're sure 
 14        that it was dark? 
 15   A.   Do you mean if there were lights on the road? 
 16   Q.   No, I'm asking about ambient light.  You know 
 17        there's -- and I'm not very good at this.  I don't 
 18        know that I know really the difference between 
 19        dusk, twilight. 
 20   A.   No, it was 10:00 at night, it was dark. 
 21   Q.   The accident was at 10:00? 
 22   A.   Yes, 10:00 at night. 
 23   Q.   How do you know it was at 10:00? 
 24   A.   Because I know what time I left my in-laws.  I had 
 25        the phone.  I had the phone when I called 911.  I 
00013 
  1        could see before I called it was 10:00.  It wasn't 
  2        five minutes to, it was around 10:00. 
  3   Q.   Okay.  You said that you had called 911 right 
  4        after the accident happened? 
  5   A.   Yes. 
  6   Q.   And again I have to ask, forgive me, you're going 
  7        to walk out of here thinking that they question 
  8        everything.  I can't assume what time, people 
  9        subscribe to different words, so that's why I'm 
 10        going to ask you right away. 
 11                            Are we talking about within 
 12        seconds of the accident occurring, minutes, did 
 13        you walk around and see what was going on, when 
 14        you say right away immediately? 
 15   A.   Okay.  When he hit the boy, I pulled the car over. 
 16        I got out of the car.  Looked for a moment, 
 17        realized I didn't have my phone, get back in my 
 18        car, grabbed my phone and dialed 911. 
 19   Q.   Okay.  Do you still have the same phone number for 
 20        your cell phone today that you had at that time? 
 21   A.   No. 
 22   Q.   Do you know which carrier you had at the time of 
 23        the accident? 
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 24   A.   It was a work cell phone.  I'm going to say it was 
 25        Verizon.  I'm sorry, I'm not sure. 
00014 
  1   Q.   That's fine.  And your employer at the time was 
  2        Rochester Medical Center? 
  3   A.   Yes. 
  4   Q.   You're not working there now? 
  5   A.   No. 
  6   Q.   Where do you work now? 
  7   A.   Declaire Lamacchia Orthopedic. 
  8   Q.   Same thing, medical billing? 
  9   A.   Yes. 
 10   Q.   Where is Declaire Orthopedic, though? 
 11   A.   That is in Crittenton Hospital in the medical 
 12        building. 
 13   Q.   Okay.  All right.  So after you had called 911, 
 14        it's my understanding that there was a delay of a 
 15        length of time before police actually arrived at 
 16        the scene. 
 17                            Do you recall how long it took 
 18        for the police to get there? 
 19   A.   No, because I'd be guessing. 
 20   Q.   That's all right.  Do you recall the first 
 21        responders, like the medical, fire department, 
 22        EMTs getting there before the police? 
 23   A.   I don't recall.  I thought they arrived both at 
 24        the same time. 
 25   Q.   And as far as the time that it took to get there, 
00015 
  1        you don't recall without guessing how long it 
  2        would have taken? 
  3   A.   No, I don't again. 
  4   Q.   Okay.  And at the time of the accident the police 
  5        report doesn't list the vehicle that you were 
  6        driving, but what kind of a vehicle was it? 
  7   A.   It was a 2008 Buick LaCrosse. 
  8   Q.   Okay.  And you said that you were headed south. 
  9        You hadn't been on that road before. 
 10                            Do you know the distance, or 
 11        do you recall the distance between 36 and 35 Mile 
 12        Road on Hipp where the accident happened, if it 
 13        was a half way point, more than halfway from 36, 
 14        less? 
 15   A.   I believe it was almost halfway.  It was like 
 16        right in the middle of 36 and 35. 
 17   Q.   And I don't know if it's actually a mile between 
 18        the two roads, that's why I'm asking the question 
 19        that way, but you believe it would have been about 
 20        a half distance? 
 21   A.   Very close to the halfway point of that road. 
 22   Q.   There's, and I guess we'll call it a landmark, 
 23        called Apel Drain that several witnesses have 
 24        referred to where there was a drain that went into 
 25        the Ford Proving Grounds and east on to the 
00016 
  1        property to the east side of the road. 
  2                            Do you recall if the accident 
  3        happened near a drain or if you recall a drain in 
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  4        the roadway at that point? 
  5   A.   No. 
  6   Q.   Now, you said that you pulled over.  Is that 
  7        something you did after the accident occurred? 
  8   A.   Yes. 
  9   Q.   All right.  So with respect to your car driving 
 10        south, the other vehicle that was headed north, 
 11        were you able to tell that it was a truck or a car 
 12        before you stopped? 
 13   A.   A truck before I stopped. 
 14   Q.   Okay.  How far if you recall in front of you as 
 15        you were going south do you recall being able to 
 16        tell it was a truck? 
 17   A.   I'm not good with feet. 
 18   Q.   Let me ask you maybe a different way. 
 19                            Do you recall it being 
 20        something that you knew for awhile or something 
 21        that all of a sudden, boom, you were able to tell? 
 22   A.   No.  Like thirty seconds before I approached it I 
 23        knew it was a truck. 
 24   Q.   I'm not going to hold you to the thirty seconds, 
 25        but it was a longer period of time than a shorter 
00017 
  1        period, correct? 
  2   A.   Okay. 
  3   Q.   Well, I don't want you to agree with me.  I'm just 
  4        trying to get an understanding. 
  5                            Let's do it this way, what 
  6        speed were you traveling on the road when you were 
  7        first able for see the truck? 
  8   A.   About 25 miles an hour, I was going slow. 
  9   Q.   And how far away was the truck from you? 
 10   A.   Again you're doing the feet thing.  I don't know. 
 11   Q.   Okay.  There has been some testimony about the 
 12        condition of the road out there.  You were driving 
 13        on Van Dyke or you were driving on M53? 
 14   A.   That's oaky, I know what you're referring to now. 
 15   Q.   It was paved, right? 
 16   A.   Yes. 
 17   Q.   You came across 36 Mile Road, it was paved? 
 18   A.   Yes. 
 19   Q.   And you came south on to Hipp Road it wasn't 
 20        paved? 
 21   A.   No. 
 22   Q.   Did you immediately encounter a difference in road 
 23        conditions when you went down Hipp Road? 
 24   A.   Yes. 
 25   Q.   Potholes? 
00018 
  1   A.   No.  It was narrow and it was dark. 
  2   Q.   Do you recall driving across a road that was 
  3        uneven, in other words where you could feel it 
  4        through the suspension of your car or you don't 
  5        recall one way or the other? 
  6   A.   I don't recall on that. 
  7   Q.   Do you recall the road conditions after the 
  8        accident occurred in the area where the accident 
  9        occurred, do you remember what the road looked 
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 10        like there or you don't recall? 
 11   A.   It was just a dirt road. 
 12   Q.   I understand that.  More than that you don't know 
 13        one way or the other? 
 14   A.   No. 
 15   Q.   All right.  Now, when you first were able to see 
 16        the truck, and again you're not really good on the 
 17        distance, were you able to see the boys on the 
 18        bicycles? 
 19   A.   Okay, let me explain this.  Before -- okay. 
 20                            I was driving.  I seen what I 
 21        thought was two kids on a bike.  I passed them. 
 22        They went on pass. 
 23                            When I got by the truck I 
 24        never seen this boy on the bike until I turned my 
 25        head and seen the truck driver hit him.  It was 
00019 
  1        just like he just appeared.  I never seen him. 
  2   Q.   Well, let me ask you this, as you're headed south 
  3        before you get to where the accident scene is, you 
  4        saw two kids on bikes? 
  5   A.   I'm going to say I seen what I thought was two 
  6        children, because I cannot swear it was two or 
  7        three.  No, it appeared to me that there were two 
  8        children on bicycles. 
  9   Q.   I think you're probably right.  I think there were 
 10        three kids, okay.  But I'm not questioning that. 
 11        I'm just backing up to what you said so that we're 
 12        clear where we're going with this. 
 13   A.   And I passed them. 
 14   Q.   Okay.  As you're going south on Hipp Road doing 
 15        about 25 miles an hour; is that correct? 
 16   A.   Yes. 
 17   Q.   There's two kids on bicycles going north? 
 18   A.   Yes. 
 19   Q.   And whether you passed them or they passed you, 
 20        whatever the orientation is, they continue north, 
 21        you continue south? 
 22   A.   Yes. 
 23   Q.   How long after you and the bicycles pass each 
 24        other do you see the other kid on the bicycle, is 
 25        there a time limit, a distance? 
00020 
  1   A.   I never seen him until the truck hit him. 
  2   Q.   All right.  Let's stop right there then. 
  3                            When you saw the truck hit 
  4        him, what side of the road were you on? 
  5   A.   I was on the right side of the road. 
  6   Q.   And what side of the road was the truck on? 
  7   A.   On the left side of the road. 
  8   Q.   When you saw the kids on the bicycles, did you 
  9        slow down?  The first two, what you thought were 
 10        two kids? 
 11   A.   Yes. 
 12   Q.   So you were going a little slower then than 25? 
 13   A.   No.  I probably -- before I got seeing the kids I 
 14        was probably going about 30.  Seeing the kids I 
 15        slowed down right to 25. 
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 16   Q.   All right.  When you saw the bicycle and the 
 17        truck, you said all you saw was just before 
 18        impact, right? 
 19   A.   No, I seen impact.  I didn't see him before the 
 20        impact.  I was going like this, turned my head, 
 21        because I caught something out of the side of the 
 22        eye and seen him as he was hitting.  I don't even 
 23        know where that kid came up from. 
 24   Q.   Fair enough.  I'm going to ask you then as far as 
 25        spatial relationship between your Buick and this 
00021 
  1        pickup truck, as you're headed south and you're 
  2        seeing the impact with the truck, you haven't 
  3        passed the front-end of the truck yet, have you? 
  4   A.   Yes, I have. 
  5   Q.   So when you say you looked -- 
  6   A.   I'm here, here's the truck.  Okay. 
  7   Q.   Can I try to do it with words? 
  8   A.   I know, my fingers. 
  9   Q.   I don't have a video camera, and I don't want to 
 10        insult you by saying later on we're going to go 
 11        back and do it again.  I just want you to 
 12        understand why I'm saying this and she's chuckling 
 13        because she knows. 
 14                            If we had a video the fingers 
 15        would work.  Without the video, I have to go and 
 16        repeat it again.  I don't want you here any longer 
 17        than you need to be. 
 18   A.   That's okay.  I'm trying to find my words, too. 
 19   Q.   That's fair, and you can use them.  I just want to 
 20        explain to you so you're not thinking we're 
 21        picking on you.  If I had a camera I would let you 
 22        keep going with the finger pointing. 
 23                            When you saw the impact 
 24        between the bike and then truck, was the front of 
 25        your bumper passed the front of the bumper of the 
00022 
  1        pickup truck? 
  2   A.   Yes. 
  3   Q.   For the impact when you saw it, if you're sitting 
  4        in your driver's seat in your Buick -- by the way, 
  5        were you driving alone? 
  6   A.   No, my husband was in the passenger's front seat. 
  7   Q.   Did he see the accident, too? 
  8   A.   He was waking up hearing me yell. 
  9   Q.   So he didn't see the impact? 
 10   A.   No. 
 11   Q.   He's probably going to be happy he was sleeping. 
 12   A.   No, none of us were happy about this. 
 13   Q.   I'm not saying that.  I'm not trying to make light 
 14        of it. 
 15   A.   That's all right. 
 16   Q.   In any event, if I have hold of the steering 
 17        wheel, sitting in the seat, driving the car, and 
 18        if I'm understanding you correctly you're looking 
 19        to your left when you see the impact? 
 20   A.   Yes. 
 21   Q.   At that point was your body even with the front 
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 22        bumper that when you looked to your left you could 
 23        see the front of the car with the bicycle when 
 24        they collided? 
 25   A.   I was just passed the bumper.  I was in the 
00023 
  1        middle.  Okay, again I'm doing my hands. 
  2   Q.   I'm going to see if I can make this easier for 
  3        you, okay.  And none of this is going to be to 
  4        scale, okay.  And I'm going to put a D on here for 
  5        delta, okay, and I'm going to draw a W for 
  6        witness. 
  7                            Again none of these are to 
  8        scale.  I'm going to put an arrow this way for you 
  9        and an arrow that way.  And I'm going to put a 
 10        south and a north, okay. 
 11                            I'm going to let you fill in, 
 12        you can draw a line, and again because it's not to 
 13        scale, but you can draw a line across and put a 
 14        circle, is what I want you to do, where you 
 15        believe your head was when you looked to the left. 
 16                            Is that something you think 
 17        you can do? 
 18                            Okay.  So right at about the 
 19        bumper, maybe a little bit passed? 
 20   A.   Pass. 
 21   Q.   Pass it? 
 22   A.   Yes. 
 23   Q.   And you were looking, I'm going to draw another 
 24        arrow.  You were looking -- I'm going to put this 
 25        arrow inside which is the triangle for the car to 
00024 
  1        your left. 
  2   A.   Yes. 
  3   Q.   And it's at this point you're saying if I draw a 
  4        bicycle, and again forgive me, I was not very good 
  5        at this in school. 
  6                            If I draw a bicycle in front 
  7        of the truck, it's at this point where that truck 
  8        is to your body that you first saw the bicycle? 
  9   A.   No.  When I seen the bicycle he was on the truck. 
 10   Q.   I can't draw it on there.  Maybe I wasn't clear. 
 11                            I've drawn it, it's in front 
 12        of it.  I don't mean it that way. 
 13   A.   Yes, because there's no gap in between the car and 
 14        the bicycle.  When I turned my head -- 
 15   Q.   That's the first time you saw the bike? 
 16   A.   That was the very first time I see the bike, and 
 17        the impact had started. 
 18   Q.   Okay.  And only because there's no scale to this, 
 19        and I think you gave scale where I wasn't meaning 
 20        to, I can't draw the bike on the same line.  This 
 21        bike where it's drawn here was touching.  They had 
 22        already collided when you saw it? 
 23   A.   Yes. 
 24   Q.   I'm just saying when you look over, that's the 
 25        first time you would have seen the bicycle is at 
00025 
  1        that point of impact? 
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  2   A.   Yes. 
  3   Q.   Did you see if I were to draw a line down the 
  4        middle of that truck, did you see at which point 
  5        the impact would have occurred between the bike 
  6        and the truck, driver's side, passenger's side, 
  7        middle, if you know? 
  8   A.   Middle. 
  9   Q.   Middle, all right.  I want to show you some 
 10        photos.  These have been copied many times, and 
 11        we've taken several depositions.  So to try to 
 12        reduce the number of times we have marked as 
 13        Exhibits the same photos, we're just reusing them, 
 14        okay? 
 15   A.   Okay.  I want to get my glasses out. 
 16                            (A DRAWING WAS MARKED AS 
 17                             DEPOSITION EXHIBIT NUMBER 1) 
 18                            MR. McKENNA:  And, ma'am, just 
 19        a little bit of housekeeping. 
 20   BY MR. McKENNA: 
 21   Q.   The drawing that we were referring to previously 
 22        I've had it marked as Exhibit Number 1, that has 
 23        the description with the bicycle where you said 
 24        you saw it when it was already in contact with the 
 25        pickup truck, and you drew a circle to where your 
00026 
  1        head would be, just slightly pass the front of the 
  2        bumper when you first saw the bike at impact with 
  3        this truck, correct? 
  4   A.   Yes. 
  5   Q.   Now, I want to show you these photos.  And ask you 
  6        if you recognize what had been marked as Exhibit 
  7        Number 1A from Mr. Ryniak's deposition on November 
  8        11? 
  9   A.   I'm sorry. 
 10   Q.   Do you recognize this truck? 
 11   A.   I don't know if that was it or not. 
 12   Q.   That's a great answer.  I only want you to tell me 
 13        what you know? 
 14   A.   That could be one of a million trucks.  I don't 
 15        know. 
 16   Q.   I want to show you what's been marked as Exhibit 
 17        1H. 
 18   A.   Okay. 
 19   Q.   Does that look like the truck, if you can tell, 
 20        that was involved in the accident with the 
 21        bicyclist? 
 22   A.   Again. 
 23   Q.   Don't know one way or the other? 
 24   A.   Don't know one way or the other. 
 25   Q.   I'm going to suggest to you that the driver of the 
00027 
  1        pickup truck when we took his deposition and the 
  2        other first responders that have testified, I'm 
  3        going put this to you as a hypothetical, will 
  4        testify that the damage that's done to the 
  5        front-end of this truck was done as a result of 
  6        the impact between this truck and my client on his 
  7        bicycle, and when you look at it, the damage is 
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  8        right of center. 
  9   A.   Okay. 
 10   Q.   Is that correct? 
 11   A.   Okay, yes, it is. 
 12   Q.   And does that help refresh your recollection if I 
 13        told you that everyone's going to testify this is 
 14        the truck and this is the damage, would that photo 
 15        help you remember whether the impact was in the 
 16        middle or on the passenger's side? 
 17   A.   Well, clearly by the damage it's a little bit -- 
 18        it's a little bit off of center. 
 19   Q.   Toward the passenger's side? 
 20   A.   Yes. 
 21   Q.   I'm just asking does that help refresh your memory 
 22        as to where it happened one way or the other? 
 23   A.   Nope.  Because the way it looked to me it looked 
 24        like it was right in the middle of the truck. 
 25                            Remember it was very dark. 
00028 
  1   Q.   I want to show you what's been marked previously 
  2        as Exhibit 2F. 
  3                            Do you see the photo of the 
  4        potholes on the roadway? 
  5   A.   Okay. 
  6   Q.   You don't recall one way or another whether that 
  7        was the condition of the roadway on the day of the 
  8        accident? 
  9   A.   No, I do not. 
 10   Q.   And if your car was in potholes or not in 
 11        potholes, you don't remember one way or the other? 
 12   A.   No. 
 13   Q.   So if other people were to testify as to the 
 14        condition of the road, you wouldn't be able to 
 15        agree or disagree with them? 
 16   A.   Absolutely. 
 17   Q.   And you wouldn't know what the condition of that 
 18        roadway had been previously, because you hadn't 
 19        been down there before? 
 20   A.   Never been down there. 
 21   Q.   Do you recall as you saw this truck approaching, 
 22        if you had already seen the kids, what you believe 
 23        to be the two kids on bikes first or the truck 
 24        first? 
 25   A.   I seen the bikes first. 
00029 
  1   Q.   All right.  And at the point in time you saw the 
  2        bikes, you said you were doing about 20 miles per 
  3        hour? 
  4   A.   Yes. 
  5   Q.   And then you slowed down to about 25, because you 
  6        saw the kids on the bike? 
  7   A.   Yes. 
  8   Q.   Did you have your headlights on in your Buick 
  9        LaCrosse? 
 10   A.   Yes. 
 11   Q.   Are they the kind that are automatic headlights, 
 12        like when it gets dark they turn on on their own? 
 13   A.   Yes. 
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 14   Q.   You can manually override it, but most people 
 15        don't.  Driving along and they'll turn on for you. 
 16   A.   Right. 
 17   Q.   Did you have any equipment problems with the 
 18        vehicle where like a headlight was burned out or 
 19        something was malfunctioning on this car? 
 20   A.   No. 
 21   Q.   Was there anything in the vehicle that would have 
 22        blocked your vision? 
 23   A.   No. 
 24   Q.   Okay.  Now, you and I both have a set of what I 
 25        call readers. 
00030 
  1                            Did you have prescription 
  2        lenses on the date of the accident that would 
  3        require you on your license to have a corrective 
  4        lens? 
  5   A.   No. 
  6   Q.   So you just need the glasses for what I call 
  7        short-arm disease, your arms aren't long enough 
  8        anymore to see what it is? 
  9   A.   Yes. 
 10   Q.   So while you're traveling south -- well, you're 
 11        traveling west on 36 Mile Road, you didn't turn 
 12        your headlights on one way or the another, 
 13        whatever the lighting conditions were as far as 
 14        the lights going on or off, that was done 
 15        automatically by the car? 
 16   A.   Yes. 
 17   Q.   Do you know what the high beams are? 
 18   A.   Yes. 
 19   Q.   Did you operate the high beams, that you would 
 20        have to do manually in that car? 
 21   A.   Yes. 
 22   Q.   Did you at any point prior to the impact between 
 23        the pickup truck and the bicycle have high beams 
 24        on? 
 25   A.   Okay.  When I was going down -- again I'm doing it 
00031 
  1        with my hand. 
  2   Q.   You can do your hands all you want, but what's 
  3        really good is you're stopping because it's making 
  4        you think of better descriptive words. 
  5   A.   When I was heading south on Hipp Road, I seen a 
  6        red like flick of something. 
  7                            I flicked my high beams.  I 
  8        went like this.  I did not turn them on.  I 
  9        flicked the high beams on.  And that's when I 
 10        realized there was what I thought maybe two 
 11        bicyclers on the road. 
 12                            I said, excuse my mouth but 
 13        this is what I said.  I said, "Jesus Christ, 
 14        bicyclers."  And like I said I flicked them on.  I 
 15        did not turn them on. 
 16                            And I headed.  And at that 
 17        time the truck was coming.  He flicked his beams 
 18        on.  He didn't leave them on.  He flicked them, 
 19        too, to see, you know, you got the high beams. 
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 20                            And I proceeded, and then when 
 21        we crossed that's when I seen the impact. 
 22   Q.   Okay.  So if I backup on Hipp Road, I know you're 
 23        not good at the distance part, so that's why I'm 
 24        trying to do this so I don't walk out of here, 
 25        what did she'd mean by that. 
00032 
  1                            As you were coming down at 
  2        Hipp Road you weren't at the halfway point yet -- 
  3   A.   No. 
  4   Q.   -- when you saw what you believe to be kids on 
  5        bikes, correct? 
  6   A.   Right. 
  7   Q.   And the flickering red in hindsight now that you 
  8        said you might have saw something red? 
  9   A.   One flick of red.  And it was like I didn't know 
 10        what it was. 
 11   Q.   In hindsight now, do you think that was a 
 12        reflector from a bike or from the kids? 
 13   A.   The two that were in front, yes.  It's possibly, 
 14        yes.  Can I swear to it?  No. 
 15   Q.   I'm just asking what you do recall. 
 16                            So at this point you're doing 
 17        30 and you have the reaction that you described, 
 18        oh, my gosh, there's children there, and you slow 
 19        down, correct? 
 20   A.   Yes. 
 21   Q.   One of the other things I'm going to keep saying, 
 22        she doesn't a button for you nodding your head. 
 23        And she would have to guess as to whether that was 
 24        a nod that was affirmative or a nod that was a 
 25        negative.  So please don't take it wrong when I 
00033 
  1        say, say the words. 
  2   A.   That's okay. 
  3   Q.   Because she'll tell me later on, Jim, you didn't 
  4        make her say the words and then she'll get mad at 
  5        me.  She's been doing my depositions for over 
  6        twenty years.  She does tell me what she thinks. 
  7                            In any event, as you're going 
  8        south on Hipp Road, you see this flick, this red, 
  9        you then see the kids, you're doing about 30 miles 
 10        an hour, this is when you slow down to 25, and 
 11        when you're slowing down to 25, is this the same 
 12        time period that you flicked your high beams on? 
 13   A.   No. 
 14   Q.   Did you flick your high beams on before that or 
 15        after that? 
 16   A.   Before that. 
 17   Q.   So it's the flick of red that triggers the high 
 18        beams? 
 19   A.   Yes. 
 20   Q.   And then you see the kids or the flick of red you 
 21        put the high beams on and with the high beams you 
 22        see the kids? 
 23   A.   And then I see the kids. 
 24   Q.   I'm just trying to understand the sequence. 
 25   A.   No, I did not see the kids without flicking my 
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00034 
  1        high beams, that's the only way I seen them. 
  2   Q.   So you put the high beams on -- 
  3   A.   I didn't put them on, I flicked them.  I did not 
  4        put them so they were on, I went like this. 
  5   Q.   Ma'am, I'm going to have to say they were on. 
  6        You're saying flick, but if I'm understanding you, 
  7        they had to be on for a period of time. 
  8   A.   Okay. 
  9   Q.   I'm not trying to split hairs with you, but 
 10        whether it's flick or something else that 
 11        describes it, they were turned on mechanically by 
 12        you -- 
 13   A.   Momentarily. 
 14   Q.   -- for a period of time that allowed you to see 
 15        two kids on bikes? 
 16   A.   Yes. 
 17   Q.   Right? 
 18   A.   Yes. 
 19   Q.   Now, at this point it's not I think there's kids 
 20        on bikes, at this point it's kids on bikes? 
 21   A.   Yes. 
 22   Q.   So that thought that was in your head was further 
 23        north on Hipp Road that there may be kids, what 
 24        you thought were kids on bikes when you flicked on 
 25        momentarily your high beams, it confirmed for you 
00035 
  1        that there's kids on bikes? 
  2   A.   Okay.  No.  The way you're saying it is like I 
  3        knew there were kids on bikes and I confirmed it 
  4        when I flicked my lights on. 
  5   Q.   No.  Let me tell you what I'm saying.  I'll say it 
  6        again, because I don't want to confuse you and I 
  7        want to make sure you understand what you're 
  8        telling me. 
  9                            There's a point in time where 
 10        you said you saw something you weren't sure, but 
 11        you thought it might have been the kids on bikes? 
 12   A.   No. 
 13   Q.   Okay.  You saw the flick of red? 
 14   A.   Yes, had no idea what it was. 
 15   Q.   Earlier you said you saw what you thought might 
 16        have been kids on bikes? 
 17   A.   No, I did not.  I said I seen a flick of red. 
 18   Q.   Okay.  When the high beams went on was there any 
 19        doubt in your mind there were kids on bikes? 
 20   A.   After I flicked my high beams, then I knew it was 
 21        kids on bikes. 
 22   Q.   Okay.  And when you confirmed that there were kids 
 23        on bikes with the high beams flicked on, and I'm 
 24        not going to ask you what a flick is in time. 
 25   A.   Momentarily. 
00036 
  1   Q.   Well, if I said give me five seconds or four, 
  2        you're not going to be able to tell me how long 
  3        they were on for, are you? 
  4   A.   Maybe three seconds. 
  5   Q.   Okay.  So for the three seconds that the high 
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  6        beams are on, your able to see that there's kids, 
  7        and that's when you make this statement, oh, my 
  8        gosh, whatever? 
  9   A.   Yes. 
 10   Q.   We know what you said? 
 11   A.   Yes. 
 12   Q.   Is that when your husband wakes up? 
 13   A.   He's kind of like ugh.  He wasn't completely 
 14        awake. 
 15   Q.   Okay.  Was he ever completely awake, since you've 
 16        talked to him since the accident about what he 
 17        saw, was he ever completely awake to see the 
 18        impact at all? 
 19   A.   No. 
 20   Q.   So what your husband would have seen at all of 
 21        this accident would have been after it occurred? 
 22   A.   Yes. 
 23   Q.   So let's get back to the point the headlights are 
 24        flicked on to high beams, you see that there's two 
 25        kids, you then release or mechanical shut off 
00037 
  1        whatever it is the high beams, and you continue 
  2        south, correct? 
  3                            Is that a yes? 
  4   A.   Yes. 
  5   Q.   You're slowing down from 30 miles an hour as all 
  6        of this is happening? 
  7   A.   Yes. 
  8   Q.   When you were slowing down, were you slowing down 
  9        because you took your foot off the accelerator or 
 10        were you slowing down because you took your foot 
 11        off the accelerator and you were applying brakes? 
 12   A.   I don't recall. 
 13   Q.   Did you stop your Buick in the roadway after you 
 14        saw the truck hit the boy on the bike? 
 15   A.   Yes. 
 16   Q.   Do you know how long it took you to stop, and 
 17        again Exhibit 1 from today is not to scale, but do 
 18        you know how much distance you traveled -- let me 
 19        do it this way, forgive me.  I should have a 
 20        camera here and it's not your fault. 
 21                            When you saw the truck hit the 
 22        bike, the boy on the bike, did you at that point 
 23        hit your brakes immediately? 
 24   A.   Yes. 
 25   Q.   Did you hit your brakes in what I would call sort 
00038 
  1        of like this panic stop, oh, my gosh, and you 
  2        wanted to stop right now? 
  3   A.   Yes. 
  4   Q.   And did you take your foot off of the brakes after 
  5        you decided, oh, my gosh, I want to stop right 
  6        now, did you take your foot off of the brakes at 
  7        any time before your car came to a complete stop, 
  8        or did you continue to hold the brakes on and in 
  9        that sort of panic mode full lock of the brake 
 10        until it came to a stop? 
 11   A.   I believe, again I believe, I took my foot, I did 
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 12        the panic brake.  And then I took my foot off the 
 13        brake and then pulled my car over as far as I 
 14        could over to the side of the road. 
 15   Q.   Okay.  There wasn't much room for you to pull over 
 16        to? 
 17   A.   No. 
 18   Q.   Let me backup just a second just so I can clarify 
 19        that. 
 20                            Your Buick LaCrosse I have no 
 21        idea, I'm sure we can get the width measurement 
 22        for the Buick, but as you were driving south and 
 23        you could see before you got to the point shown in 
 24        Exhibit 1 where you and the truck are passing each 
 25        other, you could see that it was a truck. 
00039 
  1                            We talked about that earlier? 
  2   A.   Yes. 
  3   Q.   When you were able to see that it was a truck, did 
  4        you pull over as far as you could or were you 
  5        already as far over as you could? 
  6   A.   I was already over as far as I could. 
  7   Q.   All right.  Based on the width of the roadway and 
  8        where the truck was, when you went to pass each 
  9        other, I should have asked you this earlier, what 
 10        was the distance between your Buick and this 
 11        pickup truck when you looked over to your left? 
 12                            I'm looking the wrong way. 
 13   A.   That's okay.  I understand the question. 
 14                            It was very close.  That road 
 15        was not wide.  We were close together. 
 16   Q.   Do you have a mailbox at your house that you get 
 17        off of the roadway? 
 18   A.   Yes. 
 19   Q.   Do you drive there like pull up on the driver's 
 20        side, open the mailbox and reach out? 
 21   A.   No. 
 22   Q.   I was trying to use that as a point of reference. 
 23   A.   No, I have to get out. 
 24   Q.   If you rolled your window down when you and the 
 25        truck were passing each other, do you think you 
00040 
  1        would have been able to reach over and almost 
  2        touch that truck you were that close? 
  3   A.   It would have been close. 
  4   Q.   Let me ask you a different way. 
  5                            Do you think there would have 
  6        been enough distance for somebody to safely stand 
  7        between your two vehicles as you passed each 
  8        other? 
  9   A.   No.  Stand in between the two vehicles? 
 10   Q.   Yes. 
 11   A.   No. 
 12   Q.   So when you're going south and the other truck is 
 13        going north -- 
 14   A.   Our mirrors would have hit the person. 
 15   Q.   So that's how close you were to each other? 
 16   A.   Yes. 
 17   Q.   So this boy on the bicycle, he had nowhere to go 
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 18        with you coming toward him.  I understand you 
 19        didn't see him until the impact occurred with the 
 20        pickup truck, correct? 
 21   A.   Right. 
 22   Q.   So if he was on Hipp Road going north with his 
 23        friends riding their bikes, as you were coming 
 24        south and the truck is coming from behind him, he 
 25        couldn't go left, he would be going into you? 
00041 
  1   A.   Yes. 
  2   Q.   And if he moves all the way over to the right side 
  3        of the roadway, there is no other room.  He was 
  4        going to get hit by the truck if the truck didn't 
  5        stop. 
  6                            There was no gap between your 
  7        two cars, to your knowledge, we've all covered 
  8        that, right? 
  9   A.   There's not enough gap to fit a person standing, 
 10        yes. 
 11   Q.   A person would include a kid on a bike.  The 
 12        handle bars on a bike would probably be wider than 
 13        a person, but I'm not asking.  We've got the 
 14        handle bar measurements.  I'm not making you an 
 15        engineer with a tape measurer in your head. 
 16   A.   Okay. 
 17   Q.   But if there's not enough distance for somebody to 
 18        safely be there without getting hit between the 
 19        two cars, were you able to tell how much distance 
 20        there was between the passenger side of the truck 
 21        and the side of the road? 
 22   A.   No, I could not tell. 
 23   Q.   There was some testimony yesterday from the driver 
 24        of the truck that he thought your car may have 
 25        been stopped in the roadway. 
00042 
  1                            Did you stop realizing that 
  2        there was going to be an impact? 
  3   A.   No. 
  4   Q.   Did you stop because you saw the kids in the road 
  5        and weren't sure where they came from or what was 
  6        going on? 
  7   A.   No. 
  8   Q.   The kids that were on the bicycles that went pass 
  9        you that continued north, were they in a line with 
 10        each other, were they side-by-side, if you recall? 
 11   A.   I do not recall. 
 12   Q.   All right.  With your lights on, you said when you 
 13        flicked your lights on it was only momentarily, 
 14        and that lit up the boys so you could see them? 
 15   A.   It lit up enough that I could realize that there 
 16        were bicycles.  How many, not sure. 
 17   Q.   I'm not asking that. 
 18   A.   Okay. 
 19   Q.   I don't want you taking it -- I'm not trying to 
 20        take yours to any extreme.  If you don't 
 21        understand what I'm asking, let me know. 
 22   A.   Okay. 
 23   Q.   I'm just saying whatever the time period 
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 24        momentarily whatever that means, flicking, turning 
 25        on, whatever adjective we use, the lights are on 
00043 
  1        long enough for you to be able to see bikes? 
  2   A.   Yes.  What I believe is bikes, yes. 
  3   Q.   We've covered that.  You're not sure of the 
  4        number, you think it was two? 
  5   A.   Yes. 
  6   Q.   And you don't recall if they were right next to 
  7        each other, one in front of the other? 
  8   A.   No. 
  9   Q.   Okay.  But you didn't need to pull over to avoid 
 10        them? 
 11   A.   They were on. 
 12   Q.   They were on the other side of the road? 
 13   A.   The other side of the road. 
 14   Q.   So as you were going south, your vehicle wasn't 
 15        going to hit them? 
 16   A.   No. 
 17   Q.   All right.  And there wasn't anything about what 
 18        they were doing that caused any concern for your 
 19        safety? 
 20   A.   Yes. 
 21   Q.   What did they do to you that caused you to be 
 22        concerned for your own safety? 
 23   A.   Because if they would have been a little bit over, 
 24        I would have hit them. 
 25   Q.   That's not a concern for your safety.  It would be 
00044 
  1        a concern for their safety. 
  2   A.   Their safety, yes. 
  3   Q.   I mean they didn't do anything that affected you 
  4        as a driver that you weren't safe on the 
  5        southbound side of the road.  You were completely 
  6        on the southbound side of the road.  There wasn't 
  7        any chance that you were hitting these kids, 
  8        because they were on the other side of the road, 
  9        correct?  Is that correct? 
 10   A.   Yes, but it scared me. 
 11   Q.   I didn't ask you about being scared.  There's a 
 12        lot of things that scare people in driving a car. 
 13                            I'm talking about the safe 
 14        operation.  It didn't affect your safe operation 
 15        of your car? 
 16   A.   Okay. 
 17   Q.   Is that correct? 
 18   A.   Yes. 
 19   Q.   And the flicking on of the high beams was 
 20        something that you did because of the red flash, 
 21        and it was on momentarily and then they went off? 
 22   A.   Yes. 
 23   Q.   All right.  Now, when that went on, when the high 
 24        beams went on for that momentary, did it light up 
 25        the area in front of you? 
00045 
  1   A.   Well, it would have had to because that's what 
  2        high beams do. 
  3   Q.   I don't know what yours do, so I have to ask on 
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  4        your Buick.  If I assumed every car worked the 
  5        same, he'd be objecting.  Because you were the 
  6        only one that was there in your car to see what it 
  7        did, I have to ask you.  It's called a 
  8        foundational question. 
  9                            Can you tell me did the high 
 10        beams go on and light up what was in front of you? 
 11   A.   Yes. 
 12   Q.   Did the high beams when they went on, did they go 
 13        out to where the truck was? 
 14   A.   No. 
 15   Q.   So the truck was further away from where your high 
 16        beams were? 
 17   A.   Yes. 
 18   Q.   And when you say momentarily turned the high beams 
 19        on, they weren't on long enough for the distance 
 20        between your vehicle and the pickup truck for your 
 21        high beams to go into the pickup truck and affect 
 22        the vision of the pickup truck driver. 
 23                            Is that what you're saying? 
 24   A.   Right. 
 25   Q.   And then you said that there was sort of like what 
00046 
  1        you believe to be a communication between you and 
  2        the pickup truck driver that he also flicked on 
  3        his high beams? 
  4   A.   Yes. 
  5   Q.   Yours were flicked on first? 
  6   A.   Yes. 
  7   Q.   Momentarily and then released? 
  8   A.   Yes. 
  9   Q.   And then his went on after you had released yours? 
 10   A.   Yes. 
 11   Q.   Not at the same time? 
 12   A.   No. 
 13   Q.   So did his stay on momentarily as well or were 
 14        they on longer than yours were? 
 15   A.   Just momentarily. 
 16   Q.   So about the same time each of you sort of flicked 
 17        on your high beams? 
 18   A.   Yes. 
 19   Q.   Now, were the high beams on the pickup truck when 
 20        you saw the pickup truck hit the boy on the bike? 
 21   A.   No. 
 22   Q.   Do you know what amount of time took place after 
 23        the high beams on the pickup truck were off until 
 24        there was an impact with the pickup truck and the 
 25        boy on the bike? 
00047 
  1   A.   No, I don't recall exactly what the time was. 
  2   Q.   Would you agree that your headlights would have 
  3        been further south of the pickup truck at the time 
  4        you saw the boy and the truck hit each other or 
  5        collide, whatever -- strike that.  Let me backup. 
  6                            Would your headlights on your 
  7        Buick have been further south of the pickup truck 
  8        at the point of impact? 
  9   A.   Yes. 
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 10   Q.   So your headlights would not have been providing 
 11        any illumination -- 
 12   A.   No. 
 13   Q.   -- to you to see the boy on the bike and the truck 
 14        when they collided? 
 15   A.   No, they would not. 
 16   Q.   And the lighting that illuminated that was either 
 17        ambient light, whatever it was, and light from the 
 18        pickup truck, that was all that was there for you 
 19        to see this collision occur? 
 20   A.   Yes. 
 21   Q.   All right.  Do you know when you looked over at 
 22        the boy and you saw this collision taking place, 
 23        do you know what he was wearing? 
 24   A.   No. 
 25   Q.   Did you ever see what clothes he was wearing? 
00048 
  1   A.   After they pulled him from underneath the truck. 
  2   Q.   What did you see him wearing? 
  3   A.   He looked to be wearing, because he was filthy 
  4        from the dirt from the road.  It looked like he 
  5        was wearing a pair of khaki shorts and some form 
  6        of T-shirt. 
  7   Q.   Light colored, gray colored? 
  8   A.   No idea.  He was full of dirt.  You couldn't even 
  9        tell he had blond hair. 
 10   Q.   How do you know he had blond hair? 
 11   A.   Because his friend, Jeff -- well, when they 
 12        brought him out, too, his friend, Jeff, was 
 13        standing beside us. 
 14   Q.   I'm still trying to figure it out. 
 15                            Did Jeff say he's got blond 
 16        hair? 
 17   A.   I don't know.  All I know is at some point I found 
 18        out he had blond hair.  I don't remember. 
 19   Q.   It took a while for them to get him out from 
 20        underneath that truck, didn't it? 
 21   A.   I didn't believe it was that long a time.  I mean 
 22        they were being very careful. 
 23   Q.   All right.  I'll go back and ask you the same 
 24        question. 
 25                            We've deposed the people that 
00049 
  1        were first responders.  The people that were at 
  2        the scene.  And they told us what the time periods 
  3        were to get there and what took place to get him 
  4        out from under the truck. 
  5                            Would you have a sufficient 
  6        recollection of the time that it took that you 
  7        would disagree one way or the other with whatever 
  8        they said? 
  9   A.   No. 
 10   Q.   All right.  And I'm not trying to say this to make 
 11        you feel bad. 
 12   A.   No, I was going to say because I was shook-up. 
 13   Q.   I want to ask you about the pickup truck. 
 14                            When you hit the brakes in 
 15        your Buick, typically American cars have what's 
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 16        called a brake proportioning valve.  There's front 
 17        brakes and there's rear brakes.  And when you hit 
 18        the brakes really hard, they generally apply 
 19        brakes to the front before they apply brakes to 
 20        the rear, and sometimes it causes the front-end of 
 21        the car to dip down a little bit, where you can 
 22        see.  If you have headlights on, for example, you 
 23        can see them go down as you brake. 
 24                            Do you recall seeing when you 
 25        applied your brakes that the front-end dipped a 
00050 
  1        little bit in the roadway? 
  2   A.   I don't recall. 
  3   Q.   Have you hit the brakes in the past on your car 
  4        where you noticed that the Buick tends to have the 
  5        nose go down first? 
  6   A.   Yes. 
  7   Q.   Okay.  So you were familiar enough with the car 
  8        whether you recalled it on that day or not, 
  9        driving the car, you know if you panic stopped 
 10        that car, the front-end is going do dip down.  And 
 11        I'm not going to ask you to be an engineer and 
 12        measure it, but it's going to go lower than the 
 13        back-end prior to brakes being applied in a panic 
 14        stop, correct? 
 15   A.   Yes. 
 16   Q.   Have you in your experience driving -- you've been 
 17        driving since you were sixteen? 
 18   A.   Yes. 
 19   Q.   In your experience, have you been driving where 
 20        you've seen other cars coming toward you either 
 21        with headlights on or not, that applied their 
 22        brakes and their cars you could see did the same 
 23        thing, where the front-end dips down a little bit? 
 24   A.   Yes. 
 25   Q.   Did you see before impact the front-end of that 
00051 
  1        pickup truck where you could tell that it applied 
  2        its brakes before it hit him or not? 
  3   A.   I can't recall to say. 
  4   Q.   You don't know one way or the other? 
  5   A.   No. 
  6   Q.   Do you recall after the fact though there's an 
  7        impact -- 
  8   A.   Yes. 
  9   Q.   -- watching, still watching to the left to see how 
 10        far that pickup truck drove before it came to a 
 11        stop with the boy underneath of it? 
 12   A.   Is it okay if I do it like in truck lengths? 
 13   Q.   However you can give us your best recollection of 
 14        how far that truck traveled after impact with that 
 15        boy underneath of it.  That's what I'm trying to 
 16        find out. 
 17   A.   I'm going to say approximately two and a half 
 18        truck lengths. 
 19   Q.   So after you looked to your left and saw the truck 
 20        hitting the boy on the bike, did you continue to 
 21        look at the truck or did you focus now in front of 
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 22        you until you got your car to a stop? 
 23   A.   Then I focused on stopping my car. 
 24   Q.   Okay.  After you saw the impact, you weren't 
 25        watching to see what happened with the truck after 
00052 
  1        that point until you came to a stop? 
  2   A.   Right. 
  3   Q.   So in fairness again if I ask you about the 
  4        distance traveled after the point of impact, 
  5        you're doing that based on you got out of your 
  6        car? 
  7   A.   Yes. 
  8   Q.   And you were trying to figure out where the point 
  9        of impact occurred? 
 10   A.   Yes. 
 11   Q.   You don't know exactly where the point of impact 
 12        occurred though on the roadway by any reference to 
 13        a landmark or anything, do you? 
 14   A.   No. 
 15   Q.   And if I took you down that road today, you 
 16        wouldn't be able to tell me it happened right 
 17        here, would you? 
 18   A.   No. 
 19   Q.   If I showed you a photograph, it wouldn't help you 
 20        pinpoint it either, would it? 
 21   A.   I don't believe so. 
 22   Q.   All right.  Did you go back down that road again 
 23        after that accident? 
 24   A.   No. 
 25   Q.   You haven't been back there since then? 
00053 
  1   A.   No, not on that portion of Hipp Road, no. 
  2   Q.   On any part of Hipp Road? 
  3   A.   I just went there the day before last to pick-up 
  4        my daughter's friend on Hipp Road on the north 
  5        side of 36, on Hipp Road? 
  6   Q.   Not between 36 and 35? 
  7   A.   No. 
  8   Q.   All right.  So the accident happens, you pull your 
  9        car to a stop at the side of the southbound Hipp 
 10        Road and you got out of the car you said, you 
 11        walked over to where the truck was? 
 12   A.   No. 
 13   Q.   Didn't you say you got out and walked toward -- 
 14   A.   I got out, took a few steps and realized -- 
 15   Q.   You didn't have the phone? 
 16   A.   Didn't have the phone.  Went back to my car, got 
 17        the phone.  My husband gets out of the car at that 
 18        time and there were people that had gotten out. 
 19                            I get back.  I grab my phone 
 20        and I dial 911.  A man and my husband were like 
 21        looking to see where the boy might be.  For some 
 22        reason I walked up to the truck and looked under. 
 23   Q.   And that's where he was? 
 24   A.   That's where he was.  But at that time there was 
 25        already his friend, Jeff, sitting down and talking 
00054 
  1        to him.  On the other side of the truck.  He was 
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  2        on the one side of the truck and I was on the 
  3        other side of the truck when I looked under and he 
  4        was already talking to Ryan. 
  5   Q.   And you had already called 911 by that time? 
  6   A.   Yes.  And I told them I didn't know, you know, 
  7        what the condition was of the boy. 
  8   Q.   So you weren't on the phone with 911 when you went 
  9        over to the truck to see Ryan? 
 10   A.   Yes, I was. 
 11   Q.   You were? 
 12   A.   Yes. 
 13   Q.   So you told them he's stuck underneath the truck? 
 14   A.   I told them that there had been an accident, a boy 
 15        had been hit on the bike.  I don't know where the 
 16        boy's at.  And as I was talking to her, I said, 
 17        oh, my God, he's under the truck. 
 18   Q.   Okay.  How long do you think you stayed on the 
 19        phone with 911? 
 20                            I'll make it easier for you. 
 21        Did you hang-up with 911 before the first 
 22        responders got there? 
 23   A.   No. 
 24   Q.   So whatever time it was that it took for the first 
 25        responders to get on the scene, you were still 
00055 
  1        talking to 911? 
  2   A.   Yes. 
  3   Q.   Generally they would keep you on the phone until 
  4        then and say, okay, first responders are there, 
  5        you can hang-up now.  Is that what happened? 
  6   A.   Absolutely, yes. 
  7   Q.   So you're paying attention to the lady on the 
  8        phone who is trying to get information from you? 
  9   A.   Yes. 
 10   Q.   And you don't have a whole lot to give her, other 
 11        than, oh, my, God, he's under the truck? 
 12   A.   And then he started to move his fingers. 
 13   Q.   Was he face down under the truck, on his back, his 
 14        side, do you recall? 
 15   A.   He was face down with his head toward south. 
 16   Q.   Okay.  And if I asked you, for example, this is 
 17        the vehicle delta with the pickup truck.  And I'm 
 18        going to just do this, again my art skills are 
 19        extremely limited, a stick figure with the boy's 
 20        head, you're saying it would point south.  Were 
 21        his feet pointing north or was his body on an 
 22        angle? 
 23   A.   It looked to me like his boy was straight 
 24        underneath the truck, and just kind of like a rag 
 25        doll kind of position.  He was like stuck up on 
00056 
  1        the truck. 
  2   Q.   We've had testimony from some of the first 
  3        responders that put the boy in a different 
  4        position than you just described. 
  5                            And I want to ask you if you 
  6        would be able to see you're absolutely certain 
  7        that his body was north and south as opposed to 
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  8        east and west immediately after the accident? 
  9   A.   His body was not east and west.  His body was 
 10        north and south. 
 11   Q.   So you're positive of that? 
 12   A.   His body was north and south.  Could it be a 
 13        little crooked?  Maybe it was a little crooked, 
 14        but he wasn't completely -- I know I'm using my 
 15        hands again. 
 16                            Here's the truck, okay.  And 
 17        he was not completely east and west. 
 18   Q.   So he wasn't completely north and south, either? 
 19   A.   He might have been a little kitty-corner, a little 
 20        bit kitty-corner, but he was stuck up on to the 
 21        truck, like he was stuck up there, but his head 
 22        was almost heading south. 
 23   Q.   Did you or Jeff or Ryan call Ryan to move at any 
 24        point in time after you got over to the truck to 
 25        where it changed his orientation? 
00057 
  1   A.   I know that Jeff was under there talking to him. 
  2        And I do know when I was talking to 911 that he 
  3        started to -- Ryan started to move a little bit. 
  4   Q.   Well, let me ask you this, do you know if at the 
  5        point that you saw him moving if the orientation 
  6        that he was in changed? 
  7   A.   It could have changed a little bit, because I mean 
  8        the two of them, Jeff and Ryan, were talking and 
  9        he was right under there with him.  And I don't 
 10        know if he was trying to get him -- I do know that 
 11        Jeff asked the driver to turn his truck off. 
 12   Q.   Because it was burning Ryan? 
 13   A.   Well, I don't know if it was burning Ryan, but he 
 14        asked him to turn the truck off. 
 15                            And I don't know at that point 
 16        if Jeff tried to remove him from where he was 
 17        stuck. 
 18   Q.   So you're saying that Jeff, Ryan's friend had to 
 19        ask the driver of the truck to turn the car off? 
 20   A.   The driver had just gotten out of the truck.  He 
 21        looked stunned.  He looked shocked. 
 22   Q.   I just want my question answered, though. 
 23                            Is it your testimony that the 
 24        friend, Jeff, had to ask the man to turn the truck 
 25        off? 
00058 
  1                            MR. MATHERS:  I'm going to 
  2        object to foundation.  How does she know what he 
  3        had to do? 
  4   BY MR. McKENNA: 
  5   Q.   Did you hear the truck running? 
  6   A.   No. 
  7   Q.   Did you hear the friend, Jeff, say to the driver 
  8        of the truck, "Please turn your truck off?" 
  9   A.   Yes. 
 10   Q.   Did you see the driver of the truck go back to the 
 11        inside of the truck as if he was going to turn the 
 12        truck off? 
 13   A.   Yes. 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 14   Q.   Do you know whether the truck was running at the 
 15        point in time Jeff said to him, "Please turn the 
 16        truck off?" 
 17   A.   Do not know. 
 18   Q.   Do you know how long the time period was between 
 19        the accident occurring, impact with the bike and 
 20        truck, and when Jeff asked him, "Would you please 
 21        turn your truck off?" 
 22   A.   I could not tell you how long that was. 
 23   Q.   All right.  You said that Ryan was stuck 
 24        underneath the truck? 
 25   A.   It looked, appeared to be that he was stuck on 
00059 
  1        something up there.  It appeared to, I'm not an 
  2        engineer, like you said. 
  3   Q.   I'm not saying that as a derogatory statement. 
  4   A.   No, that's okay. 
  5   Q.   I don't want you to take offense with that, 
  6        because he was stuck underneath the truck. 
  7                            You don't know what he was 
  8        stuck on? 
  9   A.   No. 
 10   Q.   Did you see the driver of the truck do what you 
 11        did, go over to take a look at Ryan underneath the 
 12        truck? 
 13   A.   I do not recall. 
 14   Q.   Did you speak to the driver of the pickup truck at 
 15        any point in time that evening? 
 16   A.   I think -- I'm trying to think. 
 17                            See, I talked to Jeff is who I 
 18        was talking to. 
 19   Q.   I have to do one at a time.  If you recall 
 20        speaking to the driver of the truck, is all I'm 
 21        trying to have you remember? 
 22   A.   I did talk to him for like a second. 
 23   Q.   Okay.  Was that before or after Jeff asked him to 
 24        turn the truck off? 
 25   A.   I don't recall. 
00060 
  1   Q.   Okay.  When you spoke to him for about a second -- 
  2   A.   Okay, go ahead. 
  3   Q.   I know you're trying to tell me it wasn't very 
  4        long. 
  5   A.   Right. 
  6   Q.   I'm not taking it literally, so we're good.  I'll 
  7        follow-up.  If you haven't figured out yet, 
  8        everything you say, I've got a few more questions, 
  9        okay. 
 10   A.   Okay. 
 11   Q.   So you're talking to the driver of the truck. 
 12                            Is that before or after first 
 13        responders get there? 
 14   A.   I believe, I believe, it was after the responders 
 15        got there.  Again I'm not sure. 
 16   Q.   All right.  Do you recall what the subject of your 
 17        conversation was, however brief or long it was? 
 18   A.   I believe he said he didn't see him.  I believe he 
 19        said, "I did not see him." 
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 20   Q.   Anything else? 
 21   A.   I don't remember.  I don't remember, because again 
 22        this was very shocking to me.  I don't recall.  He 
 23        said he didn't see him.  He repeated that a couple 
 24        of times, he didn't see him. 
 25   Q.   You saw him though at the point in time the impact 
00061 
  1        occurred, correct? 
  2   A.   When the impact was occurring is the first time I 
  3        seen him, before that I didn't.  I don't know 
  4        where he even -- and that's what I said to my 
  5        husband, I don't know where he came from.  It's 
  6        like he was just there. 
  7   Q.   The other two bikes that were on the road that you 
  8        didn't see them either you said coming south until 
  9        you saw that red flick? 
 10   A.   Right, and that's when I again -- 
 11   Q.   I'm not going to go over the same thing.  Just 
 12        that one question.  I'm going to leave that 
 13        ground, that's been plowed well enough. 
 14                            You didn't see them until that 
 15        red flick and then all of what happened after 
 16        that? 
 17   A.   Right. 
 18   Q.   But you don't know whether the driver of the 
 19        pickup truck was able to see, but wasn't paying 
 20        attention, do you? 
 21                            MR. MATHERS:  Objection, 
 22        argumentative. 
 23                            THE WITNESS:  I do not know 
 24        that, that would be me assuming something. 
 25   BY MR. McKENNA: 
00062 
  1   Q.   I don't want you to, that's why I'm asking the 
  2        question that way.  It's deliberately designed to 
  3        suggest you don't know whether he could or could 
  4        not see, because you were looking to the south and 
  5        he was looking to the north? 
  6   A.   Right. 
  7   Q.   And you could see his headlights that were on? 
  8   A.   Yes. 
  9   Q.   And with his headlights on and the boy in front of 
 10        him, in the pickup truck he's already testified 
 11        about where the boy was in distance and things 
 12        like that, you wouldn't know one way or another 
 13        whether he could or could not see or how far he 
 14        could or couldn't see in front of him, correct? 
 15   A.   No, I could not. 
 16   Q.   When you put your high beams on and flicked them, 
 17        they didn't quite get to the front of the pickup 
 18        truck you're saying? 
 19   A.   Right. 
 20   Q.   And when he flicked his on you were still heading 
 21        south, he was still going north? 
 22   A.   Yes. 
 23   Q.   Did his high beams reach your car? 
 24   A.   No. 
 25   Q.   All right.  And did you ever speak to him about 
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00063 
  1        why your high beams were on or why he turned his 
  2        on? 
  3   A.   I said to him, I said, I flicked my high beams to 
  4        see if there was something in the road.  I don't 
  5        know what he said to me.  If he said something 
  6        back.  I said, I flicked my high beams, because 
  7        there was something in the road. 
  8   Q.   Were you trying to warn him? 
  9   A.   It was just I was trying to figure out what was in 
 10        the road. 
 11   Q.   Did you see him afterward though -- 
 12   A.   "I was trying to tell you there was something in 
 13        the road." 
 14   Q.   And what did he say? 
 15   A.   He said, I believe he said, "Well, something was 
 16        blinding me." 
 17   Q.   Did he say what? 
 18   A.   No. 
 19   Q.   When the police arrived at the scene of the 
 20        accident, you were still there, correct? 
 21   A.   Yes. 
 22   Q.   And you spoke to the police? 
 23   A.   Yes. 
 24   Q.   On the police report there's a statement that 
 25        says, "According to the witness."  And you're the 
00064 
  1        only witness that's listed on here, other than 
  2        possibly your husband, but you're telling me he 
  3        didn't see the impact? 
  4   A.   No. 
  5   Q.   All right.  And there's a conclusion "Bicycle must 
  6        have been riding down the middle of the road." 
  7                            You don't know where the 
  8        bicyclist was, right? 
  9   A.   It looked to me like he was in the middle of the 
 10        left-hand lane, but not the middle of the road, 
 11        the middle of the left-hand lane. 
 12   Q.   On the police report it says, "According to the 
 13        witness, the bicyclist must have been riding down 
 14        the middle of the road." 
 15                            You wouldn't know whether he 
 16        was in the middle of the road or not? 
 17   A.   Well, I didn't say that.  I know I didn't. 
 18   Q.   I know you didn't today.  I'm pointing out to you 
 19        what the police officer wrote in the report.  And 
 20        I'm not picking or choosing who's right or who's 
 21        wrong. 
 22                            I'm just asking you this 
 23        statement in here "According to the witness, the 
 24        bicyclist must have been riding down the middle of 
 25        the road," that's not something you said? 
00065 
  1   A.   No. 
  2   Q.   Because you don't know where the bicyclist was 
  3        until you saw the truck hitting the bike? 
  4   A.   Absolutely. 
  5   Q.   And whatever that location was, we've got physical 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  6        evidence on the truck, we've got testimony from 
  7        the driver of the truck, you just know there's a 
  8        point where the two of them came together and the 
  9        bicycle was to the right or passenger side of 
 10        center, from everything I just said? 
 11   A.   From everything you just said and what pictures 
 12        you just showed me, yes. 
 13   Q.   Did you ever give a statement in writing to the 
 14        police? 
 15                            Sometimes they give you a 
 16        piece of paper and say can you write down what you 
 17        remember? 
 18   A.   No. 
 19   Q.   Did you ever give a statement to an insurance 
 20        company or anybody else, investigators regarding 
 21        this incident? 
 22   A.   No. 
 23   Q.   Have you spoken to your husband about either that 
 24        night or since then, obviously you got a subpoena 
 25        and everything, about what he remembered about the 
00066 
  1        accident? 
  2   A.   Yes, he was asleep. 
  3   Q.   No, I mean afterwards what I'm going to call about 
  4        the accident until you left that scene, your 
  5        husband was there? 
  6   A.   Yes. 
  7   Q.   And did your husband get out and speak to the 
  8        driver of the pickup truck? 
  9   A.   No, not that I recall. 
 10   Q.   Did he get out and speak to anybody? 
 11   A.   To Jeff. 
 12   Q.   Ryan's friend? 
 13   A.   Yes. 
 14   Q.   And you were speaking to Jeff as well? 
 15   A.   Yes. 
 16   Q.   Other than Jeff trying to deal with Ryan 
 17        underneath the truck, did you ask Jeff any 
 18        questions or did Jeff say anything to you about 
 19        where they were going to or coming from? 
 20   A.   My husband asked him, and excuse my mouth.  He 
 21        said, "What the hell were you doing on the road at 
 22        10:00 at night?"  I says, "Mike, this isn't the 
 23        time for this right now." 
 24   Q.   And did you hear an answer? 
 25   A.   Jeff just looked shook-up.  No, no answer. 
00067 
  1   Q.   To your knowledge, there's no sidewalks in that 
  2        area, right? 
  3   A.   No. 
  4   Q.   And you don't know what the law in Michigan says 
  5        about the pedestrian having a right to be on a 
  6        gravel road? 
  7   A.   No. 
  8   Q.   Or a bicyclist to be on a gravel road? 
  9   A.   No, I have no idea what it is. 
 10   Q.   And you know that you're not supposed to hit 
 11        people on bikes or pedestrians regardless of the 
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 12        time of day or night, correct? 
 13   A.   Again -- 
 14   Q.   Correct? 
 15                            MR. MATHERS:  I'm going to 
 16        object to the form of the question. 
 17                            THE WITNESS:  Again I didn't 
 18        see him. 
 19   BY MR. McKENNA: 
 20   Q.   Ma'am, you know you're not supposed to hit 
 21        people -- 
 22   A.   No, you're not. 
 23   Q.   -- who are pedestrians or bicyclists, right? 
 24   A.   Right. 
 25   Q.   Okay.  And in that area there were no sidewalks? 
00068 
  1   A.   No. 
  2   Q.   Are you aware that the law says that the boy on 
  3        that bike has as much right to be there as you do 
  4        driving your car? 
  5   A.   No. 
  6   Q.   Regardless of the time? 
  7   A.   No, I did not. 
  8   Q.   Do you know that roads aren't just for people who 
  9        drive cars? 
 10   A.   I understand that. 
 11   Q.   Right.  Do you own a boat? 
 12   A.   No. 
 13   Q.   Have you ever owned a boat? 
 14   A.   Yes. 
 15   Q.   Have you ever driven a boat? 
 16   A.   Yes. 
 17   Q.   Did you ever take a marine safety class? 
 18   A.   No. 
 19   Q.   Are you aware that on a boat you're not supposed 
 20        to go any faster than what the conditions allow 
 21        you to safely see ahead of you? 
 22   A.   Yes. 
 23   Q.   You know that applies to cars, too, right? 
 24   A.   Yes. 
 25   Q.   So driving down a road where you say I didn't see 
00069 
  1        somebody who's legally entitled to be in the road, 
  2        isn't an excuse for driving faster than the 
  3        conditions would allow you to safely see in front 
  4        of you? 
  5                            MR. MATHERS:  Object to the 
  6        form, argumentative. 
  7   BY MR. McKENNA: 
  8   Q.   Are you aware of that?  Do you understand my 
  9        question?  Do you understand the question, ma'am? 
 10                            MR. MATHERS:  Assumes facts 
 11        not in evidence. 
 12   BY MR. McKENNA: 
 13   Q.   Do you know what a deadhead is in the water?  Have 
 14        you ever heard that phrase deadhead? 
 15   A.   No. 
 16   Q.   A floating log that's just barely above or below 
 17        the water.  If you drive along at night and go 
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 18        real fast you might hit one without noticing it's 
 19        there, because you're going too fast. 
 20                            Have you ever heard that term 
 21        in boater safety? 
 22   A.   No. 
 23   Q.   You understand the concept though that you have to 
 24        be able to see what you're driving into or you're 
 25        going too fast for conditions, correct? 
00070 
  1   A.   Okay. 
  2   Q.   Do you understand that concept? 
  3   A.   Yes. 
  4   Q.   And driving on a roadway that doesn't allow you to 
  5        see in front of you at a speed that would allow 
  6        you to avoid something, whether it's a bike or 
  7        pedestrian or something else, would be driving at 
  8        a speed that was too fast for the conditions. 
  9                            You're familiar with that 
 10        concept? 
 11   A.   Yes. 
 12   Q.   On that road do you recall seeing signs that had 
 13        speed limit numbers on them? 
 14   A.   No. 
 15   Q.   There's absolutely no question in your mind that 
 16        the bicycle was in front of the truck, correct? 
 17   A.   Yes. 
 18   Q.   And it was on the roadway, correct? 
 19   A.   Yes. 
 20   Q.   If I put a car in the position of the bike so it 
 21        wasn't a bike it's now a car, the pickup truck 
 22        doesn't have -- to your knowledge and your 
 23        understanding of driving cars since you were 
 24        sixteen, the pickup truck is supposed to stop 
 25        before it hits another vehicle in the roadway, 
00071 
  1        isn't it? 
  2   A.   Yes. 
  3   Q.   Whether the pickup truck driver says he does or 
  4        doesn't see that vehicle, he's supposed to stop 
  5        the vehicle, to stop within the assured distance 
  6        ahead, correct? 
  7                            MR. MATHERS:  I'm going to 
  8        object to the foundation and the form of the 
  9        question. 
 10   BY MR. McKENNA: 
 11   Q.   Again, ma'am, do you understand the question? 
 12   A.   I understand the question, but if you do not see 
 13        something, how do you not hit it? 
 14   Q.   Well, see here's the thing, your headlights are on 
 15        and you're paying attention, okay, on that road 
 16        that night when you put your high beams on you saw 
 17        kids on the other side of the road? 
 18   A.   Yes. 
 19   Q.   The driver of the pickup truck should have been 
 20        able to see those kids illuminated just as well as 
 21        it was illuminated for you, correct? 
 22   A.   They were way in front.  They weren't with Ryan. 
 23        They were way in front of him. 
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 24   Q.   But your high beams went on.  Again I'm going by 
 25        your language. 
00072 
  1                            Your high beams went on and 
  2        you could see the kids, right, right? 
  3   A.   As I was passing them. 
  4   Q.   I understand.  You could see them, correct? 
  5   A.   Yes. 
  6   Q.   Then the high beams went on again from the pickup 
  7        truck? 
  8   A.   Yes. 
  9   Q.   You don't know whether he did or didn't see them 
 10        at that point? 
 11   A.   No. 
 12   Q.   But if Ryan was in front of him when his high 
 13        beams went on and Ryan was more than 20 feet in 
 14        front of him, he should have been able to see him, 
 15        shouldn't he? 
 16   A.   I don't know how to answer that. 
 17                            MR. MATHERS:  I object to 
 18        foundation and form. 
 19   BY MR. McKENNA: 
 20   Q.   There wasn't anything in the roadway such as a 
 21        curve? 
 22   A.   No curve, no. 
 23   Q.   No big drop-off? 
 24   A.   I was coming down a slight hill.  I think he was 
 25        coming up it.  I can't answer what he seen. 
00073 
  1   Q.   What I'm trying to ask you, ma'am, is if Ryan's on 
  2        his bike in front of him, there wasn't something 
  3        about the roadway where Ryan dropped into, where 
  4        he couldn't see him, there wasn't a seven foot 
  5        wall, there wasn't a brick wall, there wasn't a 
  6        tree, it was as clear road, a narrow road, 
  7        correct? 
  8   A.   Yes. 
  9   Q.   There was nothing in the road that would have 
 10        blocked the driver from seeing Ryan if Ryan's in 
 11        front of him, correct? 
 12   A.   Again you're telling me what he seen. 
 13   Q.   I'm only asking you what would you have seen from 
 14        where you were at in front, where you saw that 
 15        truck as you're approaching it. 
 16                            You didn't pass any brick 
 17        walls across the roadway? 
 18   A.   No. 
 19   Q.   There wasn't a boulder that suddenly dropped off 
 20        of somewhere.  There was nothing that would have 
 21        obstructed this driver's view of a boy on bicycle 
 22        in the roadway, correct? 
 23   A.   Okay, but I can say -- 
 24   Q.   You need to just answer my question. 
 25                            There was nothing that you saw 
00074 
  1        that would have obstructed the driver of the 
  2        northbound vehicle from seeing a boy on a bike in 
  3        front of him on that roadway, no tree, no rock, no 
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  4        boulder, correct? 
  5   A.   Correct. 
  6   Q.   No hole in the roadway, no sudden drop-off that 
  7        went down 10 feet, nothing like that, correct? 
  8   A.   No. 
  9   Q.   The boy, Ryan, that was trapped underneath the 
 10        truck, did you see his parents come to the scene 
 11        of the accident? 
 12   A.   No. 
 13   Q.   Did you ever speak to his parents? 
 14   A.   No. 
 15   Q.   Did you ever follow-up in any way to see, talk to 
 16        the family or talk, check with somebody as to how 
 17        Ryan was doing? 
 18   A.   No. 
 19                            I had somebody call me and 
 20        wanted me to talk to him, and they told me that he 
 21        was okay.  It was somebody, an investigator or 
 22        something. 
 23   Q.   Did you see the bicycle underneath the truck? 
 24   A.   I thought the bicycle was like kind of smushed in 
 25        the front of the truck and a part of it was like 
00075 
  1        under the front of the truck. 
  2   Q.   Did you see somebody then remove the bike from the 
  3        front of the truck? 
  4   A.   No. 
  5   Q.   Eventually it was removed from the front of the 
  6        truck? 
  7   A.   Yes. 
  8   Q.   You don't know by whom or when? 
  9   A.   Nope. 
 10   Q.   Did you see the condition of the bike before it 
 11        was removed from underneath the front of the 
 12        truck? 
 13   A.   Briefly. 
 14   Q.   What do you recall seeing? 
 15   A.   It was crunched. 
 16   Q.   And the bike was stuck to the truck somehow? 
 17   A.   Yes. 
 18   Q.   You don't know how -- 
 19   A.   No. 
 20   Q.   -- it was still attached? 
 21   A.   Part of the bike, yes. 
 22   Q.   Did you ever speak to Ryan while he was under the 
 23        truck? 
 24   A.   Nope. 
 25   Q.   Did you hear Ryan under the truck?  And I'm not 
00076 
  1        trying to bring back a bad memory.  I want to know 
  2        if you're able to tell whether he was giving you 
  3        the indication with your senses that he was in 
  4        pain or distress? 
  5   A.   Like I said, when I approached the truck, he was 
  6        not moving.  When I was on the phone with 911 he 
  7        started to move his hands.  I could hear him 
  8        mumbling to Jeff.  I could hear Jeff talking. 
  9        What they were saying, I have no idea.  Was he 
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 10        yelling in pain?  No. 
 11   Q.   Do you know whether he was or wasn't in any pain? 
 12   A.   I do not know. 
 13   Q.   And your background is in medical office billing 
 14        as opposed to treatment? 
 15   A.   Yes. 
 16   Q.   All right.  Could you see what part of his body 
 17        was stuck underneath the truck, whether it was 
 18        shoulder, neck, back, legs, anything like that, 
 19        could you tell? 
 20   A.   He was completely under the truck, I mean. 
 21   Q.   Could you tell what part was stuck under on the 
 22        truck? 
 23   A.   It looked like from the back of his shorts like 
 24        something had caught from his shorts and the top 
 25        part of his body was on the ground, and it looked 
00077 
  1        like the bottom part of him was raised up a little 
  2        bit.  Again I'm using my hands. 
  3   Q.   You can use your hands, that's fine.  You were 
  4        pointing and you described it while you were doing 
  5        it.  When you describe, we're good.  When you 
  6        don't, I have to come back and ask you the 
  7        question. 
  8                            But Ryan was under the truck 
  9        when you got out of your car, the truck was 
 10        stopped. 
 11                            Do you know how far Ryan was 
 12        dragged underneath the truck, stuck to the truck, 
 13        before it came to a stop? 
 14   A.   I have no idea. 
 15   Q.   Do you know how fast the truck was going before he 
 16        applied brakes to slow down the stop? 
 17   A.   I do not know. 
 18   Q.   If I told you it was 100 miles an hour, 50 miles 
 19        an hour -- 
 20   A.   No. 
 21   Q.   -- or a specific speed, you wouldn't be able to 
 22        say one way or the other what he was doing, 
 23        correct? 
 24   A.   Well, I can tell he was not going much faster than 
 25        me.  But again I'm estimating, but he was not 
00078 
  1        going 100.  He wasn't going 50. 
  2   Q.   I'm not asking what number he was going.  I'm 
  3        asking if you would be able to tell as you were 
  4        approaching him what speed he was going before he 
  5        applied his brakes? 
  6   A.   No. 
  7   Q.   All right.  Anything on speed from you regarding 
  8        his vehicle would be speculation, correct? 
  9   A.   Absolutely. 
 10                            MR. MATHERS:  Objection.  She 
 11        told you what she observed. 
 12                            MR. McKENNA:  Yes, that's a 
 13        speaking objection. 
 14                            MR. MATHERS:  Okay. 
 15                            MR. McKENNA:  If you want to 
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 16        say foundation or something. 
 17                            Pardon me? 
 18                            THE WITNESS:  I can tell you 
 19        he wasn't going 100.  He wasn't going 50. 
 20   BY MR. McKENNA: 
 21   Q.   I didn't ask you that.  You said you couldn't say 
 22        what he was doing.  And the estimate you might as 
 23        well from my standpoint, ma'am, if I asked you to 
 24        estimate the distance, you're going to tell me I 
 25        can't do that without guessing? 
00079 
  1   A.   Right. 
  2   Q.   And in my mind since I've been doing the 
  3        twenty-eight years, there's not much difference 
  4        between a guesstimate and an estimate. 
  5   A.   Right, and I won't do that. 
  6   Q.   Regardless of how you spell it, I'm only here to 
  7        ask you what you know. 
  8   A.   No, I don know for a fact. 
  9   Q.   If I said what's your name, you understood my 
 10        question.  I expect you to answer.  I only expect 
 11        to get answers when you're sure of what the answer 
 12        is. 
 13   A.   Okay. 
 14   Q.   So as far as the estimating and guesstimating and 
 15        speculating, that's why I follow-up with are you 
 16        sure, would you disagree with somebody else.  It's 
 17        not calling you into question, it's to find out 
 18        what is absolute and what is not. 
 19   A.   Okay. 
 20   Q.   Do you understand it's not a pejorative to you 
 21        what you remember and what you observed.  I'm only 
 22        here to find out what you observed, not 
 23        speculating at or guesstimating at. 
 24   A.   Okay. 
 25   Q.   For example, if I said to you what was the 
00080 
  1        distance of the headlights on your car projected 
  2        in front the vehicle that night, would you be able 
  3        to tell me that distance? 
  4   A.   No 
  5   Q.   If I asked the distance the headlights on the 
  6        truck projected in front of it that night, would 
  7        you be able to tell me that distance? 
  8   A.   No. 
  9   Q.   If I asked the closure speed between your Buick 
 10        and the pickup truck that night, would you be able 
 11        to me that? 
 12   A.   No. 
 13   Q.   Because you don't know how fast he was going? 
 14   A.   No. 
 15   Q.   You wouldn't be able to tell me, other than what 
 16        you were looking at.  You wouldn't be able to tell 
 17        me other than yourself what you were looking at, 
 18        correct? 
 19   A.   Right. 
 20   Q.   You wouldn't be able to tell me what the driver of 
 21        that truck was or wasn't looking at? 
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 22   A.   Right. 
 23   Q.   And whether somebody says I didn't see him, 
 24        doesn't mean the person wasn't capable of being 
 25        seen, it's just somebody saying I didn't see 
00081 
  1        something, you don't know why? 
  2   A.   Correct. 
  3   Q.   You don't know what was going on in that truck, do 
  4        you? 
  5   A.   No. 
  6   Q.   You don't know what he was doing while driving 
  7        that truck, do you? 
  8   A.   No. 
  9   Q.   You don't know what he was paying attention to 
 10        while he was driving the truck or not paying 
 11        attention to? 
 12   A.   No. 
 13   Q.   You don't know what the condition of the roads 
 14        were on his side of the road leading up to where 
 15        the accident occurred? 
 16   A.   No. 
 17   Q.   Whether he was in potholes, whether he was 
 18        avoiding things and washing boarding, whether it 
 19        took longer for his truck to stop because of the 
 20        conditions of the road, you don't know any of 
 21        that? 
 22   A.   No.  I wasn't driving his truck. 
 23   Q.   But with respect to the road, you don't recall 
 24        what the condition of the road was? 
 25   A.   No. 
00082 
  1   Q.   Did you ever tell your husband something about the 
  2        accident when you got the subpoena and you spoke 
  3        to him and said I got the subpoena, I've got to 
  4        testify, you know, about that accident? 
  5                            Did the two of you talk where 
  6        he said something to you that you didn't remember, 
  7        in other words where he said something that 
  8        refreshed a memory of what you did or saw? 
  9   A.   No. 
 10   Q.   What you did or saw or anything like that? 
 11   A.   No. 
 12   Q.   So in speaking to your husband about coming here 
 13        today, what you remembered was nothing that he 
 14        said to you that refreshed something in your mind 
 15        that you had forgotten? 
 16   A.   No. 
 17   Q.   At the time that this accident happened from 
 18        beginning to end, impact until you left, do you 
 19        know how long that time period was? 
 20   A.   No, I do not. 
 21   Q.   Did the police ever contact you again regarding 
 22        this accident after it happened, in other words 
 23        after you left the scene, did the police ever 
 24        contact you again? 
 25   A.   No. 
00083 
  1   Q.   Did the driver of the pickup truck ever contact 
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  2        you after this accident happened? 
  3   A.   No. 
  4   Q.   And you already told me about Ryan and his family, 
  5        there was no contact between you and them? 
  6   A.   No. 
  7   Q.   All right.  So as far as the conditions of the 
  8        road, you don't recall what they were on the date 
  9        that the accident occurred? 
 10   A.   Just to say I was on a dirt road. 
 11   Q.   I'm just trying to make sure I've covered 
 12        everything.  I'm not intending to go back over 
 13        what I call plowed ground. 
 14   A.   Okay. 
 15   Q.   As far as speed you told me the speed that you 
 16        know that you were doing? 
 17   A.   Yes. 
 18   Q.   You don't know what the other vehicle was doing? 
 19   A.   No. 
 20   Q.   You're not sure of the distances traveled by your 
 21        vehicle after the impact with the truck until you 
 22        came to a complete stop? 
 23   A.   Right. 
 24   Q.   You're not sure of the distance the pickup truck 
 25        traveled after impact until it came to a complete 
00084 
  1        stop? 
  2   A.   Right. 
  3   Q.   You only recall the one statement from the driver 
  4        of the pickup truck saying to you, "I didn't see 
  5        him," other than that you don't recall anything 
  6        substantive? 
  7   A.   And he said something was blinding him. 
  8   Q.   Forgive me.  Something blinded him? 
  9   A.   Yes. 
 10   Q.   Did he say that was your vehicle with the high 
 11        beams on? 
 12   A.   He didn't say.  He said something was blinding 
 13        him. 
 14   Q.   Did you see anything that could have blinded him? 
 15   A.   I don't know.  I don't recall. 
 16   Q.   No, I'm asking what you saw as you're driving down 
 17        the -- 
 18   A.   No. 
 19   Q.   Let me make sure I get all my words in that, so 
 20        later on we all know what that was. 
 21                            Did you see anything as you 
 22        were driving south that would have in your 
 23        observation of the surroundings caused blindness 
 24        in the driver of the vehicle going north? 
 25                            MR. MATHERS:  Objection to the 
00085 
  1        foundation. 
  2   B MR. McKENNA: 
  3   Q.   Go ahead. 
  4   A.   I'm supposed -- no. 
  5   Q.   Your vehicle's driving south, you flicked on your 
  6        high beams, you said there were some cars that 
  7        were behind you? 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  8   A.   Yes. 
  9   Q.   Did any of those cars flick on their high beams 
 10        that you would have seen in your rear-view mirror? 
 11   A.   I know there was a driver behind me.  I don't know 
 12        if he had his high beams on. 
 13   Q.   You would know if somebody had high beams on, 
 14        wouldn't you? 
 15   A.   No, I wouldn't, because it was just a dark night 
 16        that I thought he might have, but I can't swear to 
 17        the fact he might have had high beams on, but his 
 18        lights were very bright behind me. 
 19                            Can I say that wasn't his 
 20        regular lights?  I do not know. 
 21   Q.   But the lights on the car behind you didn't blind 
 22        you? 
 23   A.   They were very bright. 
 24   Q.   I didn't ask you that.  You said they didn't blind 
 25        you. 
00086 
  1                            You have been able to tell me 
  2        what you saw in front of you, what you saw beside 
  3        you, you're able to tell me all of that.  It 
  4        didn't blind you, did it? 
  5                            MR. MATHERS:  Object to the 
  6        form of the question. 
  7                            THE WITNESS:  No. 
  8                            MR. McKENNA:  Thank you. 
  9   BY MR. McKENNA: 
 10   Q.   The ambient light or light let's call it from a 
 11        spot light, all of sudden somebody there turned on 
 12        bright lights, you didn't see anything from the 
 13        Ford Proving Grounds or a house that suddenly 
 14        shined the pickup truck that would blind him, did 
 15        you? 
 16   A.   No. 
 17   Q.   You didn't see anything from any other vehicle 
 18        that would have shined on to the pickup truck that 
 19        blinded him as you were approaching him, did you? 
 20                            MR. MATHERS:  Objection, 
 21        foundation. 
 22                            THE WITNESS:  No. 
 23   BY MR. McKENNA: 
 24   Q.   Because you've already told me that your car was 
 25        functional, had the headlights on, it's in good 
00087 
  1        mechanical working order, correct? 
  2   A.   Correct. 
  3   Q.   You put on your high beams.  They didn't even 
  4        reach the front of the pickup truck, that's what 
  5        you said? 
  6   A.   Correct. 
  7   Q.   The high beams from the car behind you, even if a 
  8        car behind you had high beams that were on, 
  9        wouldn't have reached the front of the pickup up 
 10        truck to hit it, would it? 
 11                            MR. MATHERS:  Objection. 
 12                            THE WITNESS:  When I think he 
 13        had his high beams on, he didn't turn them on and 
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 14        off. 
 15   BY MR. McKENNA: 
 16   Q.   You said the pickup truck? 
 17   A.   The person behind me.  The vehicle behind me. 
 18                            Like I said, I don't know if 
 19        he did or didn't have his high beams on.  They 
 20        were bright, they never went off. 
 21   Q.   I understand that.  But what I'm saying to you, 
 22        you put high beams on? 
 23   A.   Yes. 
 24   Q.   You flicked them.  They didn't reach, in your 
 25        observation, it didn't blind the driver of the 
00088 
  1        pickup truck? 
  2   A.   No. 
  3   Q.   You didn't see anything else that was on that 
  4        would have blinded the pickup truck driver that 
  5        night, correct? 
  6   A.   Right, because when he flicked his, it didn't 
  7        blind me, either. 
  8   Q.   Exactly.  Regardless of what was going on there 
  9        with lights on and off, your observation of the 
 10        truck as you were closing toward each other, there 
 11        was nothing that was blinding into that truck? 
 12   A.   Again my observation -- 
 13   Q.   That's all I'm asking. 
 14   A.   No. 
 15   Q.   That's correct, you didn't see anything like that? 
 16   A.   No. 
 17   Q.   Other than using your phone to call 911, did you 
 18        or your husband use a cell phone or a camera to 
 19        take any pictures at the scene of the accident? 
 20   A.   No. 
 21   Q.   Did you have texting on your phone that you had on 
 22        the date of the accident? 
 23   A.   Yes. 
 24   Q.   Did you text anybody from the scene of the 
 25        accident before you or your husband left? 
00089 
  1   A.   I think, but not about the accident. 
  2   Q.   I didn't ask that.  I very specifically said just 
  3        did you do it? 
  4   A.   I don't recall. 
  5   Q.   Was there anyone living at home with you on the 
  6        date of the accident? 
  7   A.   Yes. 
  8   Q.   Who? 
  9   A.   My son and my daughter. 
 10   Q.   Both of them? 
 11   A.   Yes. 
 12   Q.   Would you have texted or phoned them to let them 
 13        know you were going to be late? 
 14   A.   No. 
 15   Q.   Do you recall texting or phoning them from the 
 16        scene of the accident? 
 17   A.   No. 
 18   Q.   Would there have been anyone else that you would 
 19        have phone or texted from the scene of the 
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 20        accident, other than 911? 
 21   A.   Yes, because Cashesa (sp) a co-worker was 
 22        continuously texting me.  I don't remember if I 
 23        just shut the phone off or texted her to stop, 
 24        because I'm at an accident.  I don't remember. 
 25                            Because I said to Mike, I'm 
00090 
  1        like, for God sake, Cashesa is continually texting 
  2        me, and I'm like not a good time, and I don't know 
  3        if I texted her and said not a good time. 
  4   Q.   Was the golf-outing that you were at, was that 
  5        something you and your husband were doing? 
  6   A.   Yes. 
  7   Q.   Was it family, work-related or anything? 
  8   A.   No. 
  9   Q.   Just a trip you and your husband took? 
 10   A.   Yes. 
 11   Q.   Was your husband employed on the date that this 
 12        accident occurred? 
 13   A.   Yes. 
 14   Q.   If the accident happened on a Friday, would it be 
 15        unusual for you to go golfing on a Friday? 
 16   A.   That's why I can't believe you're saying it's 
 17        Friday. 
 18   Q.   We'll figure it out.  I'm not going to swear to 
 19        you my phone's smarter than anyone.  Although 
 20        Samsung says they're pretty smart. 
 21   A.   Because we do when we take a golf trip, we try not 
 22        to do it on a weekend, because it's too busy.  So 
 23        we try to do like during the week days and it's 
 24        less expensive, so it could have been a Friday. 
 25   Q.   Is your job that you had at the time the Rochester 
00091 
  1        Medical, was it a Monday through Friday job or is 
  2        that the kind of job you could do from home? 
  3   A.   That was a Monday through Friday. 
  4   Q.   Was it a show-up job or was it a work at home job? 
  5   A.   No, show-up job. 
  6   Q.   So if it's Friday, it wouldn't have been unusual 
  7        to take a vacation or personal day for you and 
  8        your husband to do your mid week golf-outing? 
  9   A.   Yes, I would have taken a vacation day. 
 10   Q.   All right.  The golfing you would do for something 
 11        like that, would it be a one-day thing, you drive 
 12        up in the morning, golf and drive home in the 
 13        evening? 
 14   A.   No, usually it's a three days outing. 
 15                            MR. McKENNA:  Okay.  I don't 
 16        have anything further, ma'am.  Thank you. 
 17                            MR. MATHERS:  Sharryl, my name 
 18        is Jason Mathers.  I represent the Defendant 
 19        driver in this case. 
 20                            THE WITNESS:  Okay. 
 21                            MR. MATHERS:  I just have a 
 22        few follow-up questions for you. 
 23                      CROSS EXAMINATION 
 24   BY MR. MATHERS: 
 25   Q.   I think you pretty-well established that you 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM
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  1        weren't in the truck when the accident occurred? 
  2   A.   Right. 
  3   Q.   And you can't say what that driver in the truck 
  4        saw or did not see when he saw it or did not see 
  5        it, right? 
  6   A.   Right. 
  7   Q.   You're driving from the opposite direction, you 
  8        would have a different perspective of things that 
  9        you were possibly able to see them and when you 
 10        say them, right? 
 11   A.   Yes. 
 12   Q.   If I understood you correctly, you said that when 
 13        you got on to Hipp Road you were driving about 30 
 14        miles an hour? 
 15   A.   Yes. 
 16   Q.   I understand these are approximations? 
 17   A.   Yes. 
 18   Q.   And then you said once you saw these two 
 19        bicyclists, that you passed what you think were 
 20        two bicyclists, you slowed your vehicle to 25 
 21        miles an hour? 
 22   A.   Yes. 
 23   Q.   My question is, is that what you believe to be a 
 24        prudent driving speed at that time, right? 
 25                            MR. McKENNA:  Objection, form 
00093 
  1        and foundation.  Go ahead, ma'am. 
  2   BY MR. MATHERS: 
  3   Q.   Did you think you were driving too fast at that 
  4        time? 
  5   A.   No. 
  6   Q.   So 30 miles an hour, then with the knowledge of 
  7        the two bicyclists that you saw, you slowed your 
  8        vehicle to 25 mile an hour? 
  9   A.   Yes. 
 10   Q.   You also testified that when you were passing the 
 11        truck, you believed it to be going not much faster 
 12        than you were driving? 
 13                            MR. McKENNA:  Objection, form 
 14        and foundation. 
 15   BY MR. MATHERS: 
 16   Q.   Is that what you testified to? 
 17   A.   Yes. 
 18   Q.   In terms of you were driving right next to the 
 19        truck, right?  Is that correct? 
 20   A.   Yes. 
 21   Q.   I think we established that was less than a body 
 22        length, a body width part from the truck? 
 23   A.   Yes. 
 24   Q.   You had an understanding of fast you were going at 
 25        the time? 
00094 
  1   A.   Yes. 
  2   Q.   You believe that the truck was not driving much 
  3        faster than you were? 
  4                            MR. McKENNA:  Objection, form 
  5        and foundation.  She's already said she couldn't 
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  6        tell and it would be guessing and speculating.  Go 
  7        ahead. 
  8   BY MR. MATHERS: 
  9   Q.   Is that correct? 
 10   A.   Yes. 
 11   Q.   If the driver of that truck were to have testified 
 12        that he was driving about 25 miles an hour prior 
 13        to seeing this bicyclist, would you have any 
 14        reason to dispute that? 
 15                            MR. McKENNA:  Same objection. 
 16        Go ahead. 
 17                            THE WITNESS:  No. 
 18                            MR. McKENNA:  By the way, we 
 19        didn't tell you, you don't need to pay attention. 
 20        I see that you're doing that.  You don't take it 
 21        personal. 
 22                            MR. MATHERS:  Yes. 
 23                            MR. McKENNA:  In fact, if you 
 24        ignore them you're better off. 
 25                            MR. MATHERS:  And we do 
00095 
  1        appreciate you waiting until we finish saying 
  2        whatever it is we're going to say and then just 
  3        proceeding as you've done. 
  4                            THE WITNESS:  Okay. 
  5   BY MR. MATHERS: 
  6   Q.   At one point in your testimony, again correct me 
  7        if I'm wrong, if I'm misstating anything that you 
  8        said, but you said when you finally saw these 
  9        other two bicyclists that were in front of Ryan, 
 10        you said you were scared; is that right? 
 11   A.   It shocked me, yes.  It scared me, it did, because 
 12        I didn't expect to see anything in the road. 
 13   Q.   Were you scared, because you hadn't seen them at 
 14        any point prior to that? 
 15   A.   Yes. 
 16                            MR. McKENNA:  Objection, form 
 17        and foundation. 
 18   BY MR. MATHERS: 
 19   Q.   You were surprised by them being on the roadway? 
 20                            MR. McKENNA:  Same objection. 
 21        Go ahead. 
 22                            THE WITNESS:  Yes. 
 23   BY MR. MATHERS: 
 24   Q.   I think that you testified that if these two 
 25        bicyclists that were ahead of Ryan would have been 
00096 
  1        a little further over, your vehicle would have hit 
  2        them; is that correct? 
  3                            MR. McKENNA:  Objection, form 
  4        and foundation. 
  5                            THE WITNESS:  Yes. 
  6   BY MR. MATHERS: 
  7   Q.   So they were driving their bikes or riding their 
  8        bikes close to the center of the roadway? 
  9                            MR. McKENNA:  Objection, form 
 10        and foundation. 
 11                            She didn't even know that they 
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 12        were bikes to be sure to begin with.  I don't know 
 13        how you could say -- 
 14                            MR. MATHERS:  This is clearly 
 15        lay a speaking objection, but. 
 16                            MR. McKENNA:  Well, I'm a 
 17        little frustrated in that you're creating facts 
 18        that aren't in evidence from testimony where she 
 19        said she thought they were bikes.  You know what 
 20        you're trying to do. 
 21   BY MR. MATHERS: 
 22   Q.   No.  I think you testified that you were scared, 
 23        because if they would have been a little bit 
 24        further over, your vehicle would have hit them, 
 25        right? 
00097 
  1   A.   Yes, but I don't know how far. 
  2   Q.   You can't say in terms of feet? 
  3   A.   Right. 
  4   Q.   Okay. 
  5   A.   I'm not trying to frustrate anybody. 
  6                            MR. McKENNA:  You're not 
  7        frustrating anybody.  We'll frustrate each other 
  8        enough.  Don't worry about us. 
  9   BY MR. McKENNA: 
 10   Q.   In between that time when you put on your high 
 11        beams and saw these two bicyclists in front of 
 12        Ryan, after that occurred is that when you yelled 
 13        out and startled your husband? 
 14   A.   Okay.  I'm sorry, one more time with the question. 
 15   Q.   By your words you flicked on your high beams, you 
 16        were able to see the two bicyclists ahead of Ryan, 
 17        is that when you yelled something out that 
 18        startled your husband? 
 19   A.   Yes. 
 20   Q.   So my question to you is, after that occurred what 
 21        we just described, and then you observed the 
 22        impact, that was just a short period of time. 
 23                            Would you agree with that? 
 24                            MR. McKENNA:  Objection, form 
 25        and foundation.  Go ahead, ma'am. 
00098 
  1                            THE WITNESS:  I'm not quite 
  2        sure exactly how much time, but, yes, it was a 
  3        short time. 
  4   BY MR. MATHERS: 
  5   Q.   And why I'm asking this is because you said your 
  6        husband was sleeping? 
  7   A.   Yes. 
  8   Q.   You yelled this thing out when you learned that 
  9        there were bicyclists on the road? 
 10   A.   Yes. 
 11   Q.   And you said by the time the impact occurred your 
 12        husband had not yet woken up to the point where he 
 13        would see the impact, right? 
 14   A.   Right.  Because he doesn't listen to me a lot. 
 15                            MR. McKENNA:  You're just 
 16        supposed to get him home. 
 17                            THE WITNESS:  He was sound 
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 18        asleep when that happened. 
 19   BY MR. MATHERS: 
 20   Q.   You also discussed the lighting on the vehicle 
 21        that was behind you, and you said they were bright 
 22        lights on that was from this vehicle? 
 23   A.   No.  Can I say it was high beams?  No, but they 
 24        were bright. 
 25   Q.   You don't know if it was a high beam or regular 
00099 
  1        beam, but whatever it was the light was bright? 
  2   A.   Yes. 
  3   Q.   And you thought that was significant enough to 
  4        mention it in your testimony today? 
  5                            MR. McKENNA:  Objection, form 
  6        and foundation. 
  7   BY MR. MATHERS: 
  8   Q.   Is that correct? 
  9   A.   Yes, because of the questions that were asked. 
 10   Q.   You recall that happening, right? 
 11   A.   I recall thinking, man, they're bright. 
 12                            MR. McKENNA:  Same objection. 
 13                            THE WITNESS:  I do not know if 
 14        they were his high beams. 
 15                            MR. McKENNA:  Same objection. 
 16                            THE WITNESS:  But they were 
 17        bright. 
 18   BY MR. MATHERS: 
 19   Q.   When you were asked questions about the effect -- 
 20        strike that. 
 21                            When you were asked questions 
 22        about YOUR high beams and whether they had reached 
 23        the truck, my client's vehicle on the other side 
 24        of the road, right? 
 25   A.   Yes. 
00100 
  1   Q.   You indicated that you thought they did not go 
  2        that far? 
  3   A.   I believe they did not. 
  4   Q.   But to be fair, you weren't in the truck and you 
  5        don't know what my client's perception was at that 
  6        time, right? 
  7   A.   Correct. 
  8   Q.   And you'd also agree with me or you testified that 
  9        the driver of the truck, my client, flicked his 
 10        lights in response to what he observed, rights? 
 11   A.   Yes. 
 12   Q.   So would you agree then that it seems logical that 
 13        the driver of the truck saw your high beams and 
 14        responded to what he saw? 
 15   A.   Yes. 
 16                            But it didn't blind me when he 
 17        flicked his back. 
 18   Q.   Okay.  You said what led to you flicking on, 
 19        turning on your bright lights was what you saw was 
 20        a red light? 
 21   A.   Like a flick of a red.  What you would think would 
 22        possibly be like a reflector. 
 23   Q.   So you think that might have been a reflector? 
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 24   A.   Yes, possibly.  I did not know. 
 25   Q.   And that's just based on what you know about there 
00101 
  1        being bicycles on the road. 
  2                            Do you have any distinct 
  3        recollection or knowledge that it was a reflector 
  4        that you saw, that red? 
  5   A.   No. 
  6   Q.   Did you see any red flickers that you believed 
  7        came from Ryan's bicycle? 
  8   A.   No. 
  9                            MR. McKENNA:  Objection, form 
 10        and foundation. 
 11   BY MR. MATHERS: 
 12   Q.   Okay.  Did you observe the bike and did you see 
 13        whether or not it had any such reflectors on it at 
 14        and point? 
 15   A.   Don't recall. 
 16   Q.   And I believe you made this very clear, too.  But 
 17        you did not see Ryan, Plaintiff in this case, at 
 18        any point before you saw the impact with this 
 19        truck; is that right? 
 20   A.   Yes, that's correct. 
 21   Q.   You don't know where in relation to the road Ryan 
 22        was riding his bike prior to that impact? 
 23   A.   Like I said I thought it was the middle of the 
 24        left-hand lane. 
 25   Q.   But that's based on what you observed in terms of 
00102 
  1        the impact, right? 
  2   A.   Yes. 
  3   Q.   I'm saying if we backed up twenty seconds in time, 
  4        a minute in time, you wouldn't know where Ryan was 
  5        on the roadway prior to that point? 
  6   A.   No. 
  7   Q.   This particular golf trip that you were on, do you 
  8        recall if that was -- you said you usually go for 
  9        three days. 
 10                            Do you know if this was a 
 11        multi-day golf trip? 
 12   A.   Yes, I believe it was a three-day golf trip. 
 13   Q.   And who were you on this golf trip with, was it 
 14        just your husband or were there other people 
 15        there? 
 16   A.   No, just my husband. 
 17   Q.   Did you go to one of the other golf resorts? 
 18   A.   Yes. 
 19   Q.   Did you go to Boyne or Treetops or some other 
 20        place? 
 21   A.   Because we go to several different ones, I do not 
 22        recall -- 
 23   Q.   That's one? 
 24   A.   -- that one. 
 25   Q.   Do you have any idea how much golf you would have 
00103 
  1        played on the golf trip? 
  2   A.   Two eighteen rounds for the first two day, and 
  3        probably eighteen rounds on the day that we left. 
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  4                            MR. MATHERS:  I'm just going 
  5        to review my notes real quick.  I believe that's 
  6        all the questions I have. 
  7                            MR. McKENNA:  While he does 
  8        that, let me just ask you a couple of other 
  9        questions here. 
 10                            THE WITNESS:  Okay. 
 11                      REDIRECT EXAMINATION 
 12   BY MR. McKENNA: 
 13   Q.   You're not sure of what the truck speed was at any 
 14        point in time that evening as it was approaching 
 15        you or after the point of impact, correct? 
 16   A.   Correct. 
 17   Q.   You're not sure where Ryan was on the roadway, 
 18        even at the point of impact based on your 
 19        recollection? 
 20   A.   But what I observed during impact, it looked like 
 21        he was in the middle of the truck. 
 22   Q.   I understand that.  But what I'm saying to you is, 
 23        we know from the physical evidence on the truck 
 24        where the impact occurred. 
 25   A.   Right. 
00104 
  1   Q.   We know from what the driver of the truck said. 
  2        And when I pointed that out to you and asked you 
  3        would you disagree with any of that you said no. 
  4                            I'm not being critical of what 
  5        you said.  I just want to make sure when I leave 
  6        here that I know what you knew and what you were 
  7        guessing and what you remembered that was right or 
  8        wrong. 
  9                            You're not sure where the 
 10        point of impact was with the front of the truck 
 11        from where you were at passing it on the road that 
 12        night, correct? 
 13   A.   Correct. 
 14   Q.   And after the fact we talked about and I've shown 
 15        you these photos and Exhibits, you wouldn't say 
 16        that's wrong that dent's in the wrong spot? 
 17   A.   Correct. 
 18   Q.   You're not going to say the driver of the truck 
 19        who says, yes, it was over here on the right side 
 20        of center, is wrong because you saw it 
 21        differently, you're not going to dispute the 
 22        physical evidence or the testimony of any other 
 23        witness with respect to where the impact occurred 
 24        on the truck? 
 25   A.   Correct. 
00105 
  1   Q.   And the bike, by the way, do you know how tall the 
  2        bike was? 
  3   A.   No. 
  4   Q.   You don't know how tall the pickup truck is 
  5        though, either, correct? 
  6   A.   No. 
  7   Q.   You don't know what part of Ryan's body dented the 
  8        front of that truck, do you? 
  9   A.   Okay.  Again what I recall is -- I'm going to use 
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 10        my hands again. 
 11   Q.   As long as you use words with your hands we're 
 12        good. 
 13   A.   Because all I seen was the impact, nothing prior 
 14        to it.  And when I seen the impact, it looked like 
 15        Ryan went up and then went under. 
 16   Q.   Okay.  So I'm just trying to ask you, do you know 
 17        what part of his body caused the dent in the 
 18        truck? 
 19   A.   No. 
 20   Q.   On the night of the accident you had stopped on 
 21        your way back from wherever the resort was at at 
 22        your in-laws. 
 23                            And I don't know that I asked 
 24        you this, but how long did you stay there? 
 25   A.   We stayed there approximately an hour and a half. 
00106 
  1   Q.   Okay.  While you were at your in-laws or any time 
  2        prior to that day, had you consumed any alcoholic 
  3        beverages? 
  4   A.   No. 
  5   Q.   On the date that the accident happened, were you 
  6        on any medications that would have affected either 
  7        your ability to see, drive a vehicle, or recall 
  8        events? 
  9   A.   No. 
 10                            MR. McKENNA:  I don't have 
 11        anything else. 
 12                            MR. MATHERS:  You're all done. 
 13        Thank you for your time. 
 14                            MR. McKENNA:  Thank you, 
 15        ma'am. 
 16                            (DEPOSITION CONCLUDED 
 17                             AT 11:30 A.M.) 
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  7             Notary Public for the above county and state, 
  8             do hereby certify that this Deposition was 
  9             taken before me at the time and place 
 10             hereinbefore set forth; that the Witness was 
 11            by me first duly sworn to testify to the 
 12            truth; that this is a true, full and correct 
 13            transcript of my stenograph notes so taken; 
 14            and that I am not related, nor of counsel to 
 15            neither party, nor interested in the event of 
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 16            this cause. 
 17    
 18    
 19                          ________________________________ 
 20                          SANDRA L. DABALDO, CSR-0942 
 21                          Notary Public 
 22                          Macomb County, Michigan 
 23                          My commission expires:  2-7-2018 
 24    
 25    
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  1                           STATE OF MICHIGAN 
  2          IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 
  3    
  4   SHELLY MENARD, Conservator of 
  5   RYAN MENARD, a minor, 
  6                     Plaintiff, 
  7              vs.                  Case No. 14-3145-NI 
  8                                   Hon. James Maceroni 
  9   TERRY R. IMIG, SHARRYL ANN EVERSON, 
 10   MACOMB COUNTY DEPARTMENT OF ROADS 
 11   and COUNTY OF MACOMB, 
 12    
 13                     Defendant. 
 14   ______________________________ 
 15    
 16        The Deposition of JEFFREY FIETSAM 
 17        Taken at 137 W. St. Clair Street 
 18        Romeo, Michigan 
 19        Commencing at 3:34 p.m. 
 20        Thursday, January 21, 2016 
 21        Before Carolyn Grittini, CSR-3381 
 22    
 23    
 24    
 25    
00002 
  1   APPEARANCES: 
  2    
  3   JAMES McKENNA 
  4   Thomas, Garvey & Garvey 
  5   24825 Little Mack 
  6   St. Clair Shores, Michigan 48080 
  7   586.779.7810 
  8         Appearing on behalf of the Plaintiff. 
  9    
 10   FRANCIS M. FITZGERALD 
 11   35752 Harper Avenue, Suite A 
 12   Clinton Towship, Michigan 48035 
 13   586.469.2100 
 14        Appearing on behalf of the Plaintiff. 
 15    
 16   SARAH J. LYONS 
 17   The Hanover Law Group 
 18   25800 Northwestern Highway, Suite 400 
 19   Southfield, Michigan 48075 
 20   248.233.3532 
 21        Appearing on behalf of the Defendant, Everson. 
 22    
 23    
 24    
 25    
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  1   JASON R. MATHERS 
  2   Harvey Kruse 
  3   1050 Wilshire Drive, Suite 320 
  4   Troy, Michigan 48084 
  5   248.649.7800 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  6        Appearing on behalf of the Defendant Imig. 
  7    
  8   JOHN A. DOLAN 
  9   York, Dolan & Tomlinson 
 10   42850 Garfield Road, Suite 101 
 11   Clinton Township, Michigan 48038 
 12   586.263.5050 
 13        Appearing on behalf of the Defendant, Department of 
 14        Roads and County of Macomb. 
 15    
 16    
 17    
 18    
 19    
 20    
 21    
 22    
 23    
 24    
 25    
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  1   Romeo, Michigan 
  2   Thursday, January 21, 2016 
  3   3:34 p.m. 
  4                     JEFFREY FIETSAM, 
  5        was thereupon called as a witness herein, and after 
  6        having first been duly sworn to testify to the truth, 
  7        the whole truth and nothing but the truth, was 
  8        examined and testified as follows: 
  9                           EXAMINATION 
 10   BY MR. DOLAN: 
 11   Q.   Mr. Fietsam, my name is Jack Dolan, I represent Macomb 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 12        County Road Department and Macomb County which are 
 13        defendants in this case.  I'm going to ask you 
 14        questions.  Please allow me to completely finish each 
 15        question before you answer, because it's very common 
 16        in ordinary speech for people to begin to try to 
 17        answer a question before it's been fully asked.  We do 
 18        that for two reasons.  We want to make sure that the 
 19        question and answer are appropriately recorded by the 
 20        court reporter here, and we also want to make sure 
 21        that you fully understand the question before you 
 22        begin to answer. 
 23                   Please also if it's appropriate to use a 
 24        yes or a no, use those terms as opposed to uh-hum or 
 25        uh-uh, that type of thing, so that again, we clearly 
00006 
  1        understand your answers.  Throughout the course of the 
  2        deposition, if you don't understand a question or 
  3        having difficulty understanding it, you can stop me 
  4        and let me know. 
  5                   Also, throughout the course of the 
  6        deposition, attorneys sometimes make objections. 
  7        Those are technical, legal matters, and it's important 
  8        for you to try to stay focused on the question that 
  9        was asked before you provide -- and then provide an 
 10        answer so that you don't get distracted and forget 
 11        what the question was. 
 12   A.   Okay. 
 13   Q.   Please also, if you feel you've answered a question 
 14        and you want to change it, alert me to that, you can 
 15        do it throughout the deposition or if you would like 
 16        at the end of the deposition, we'll try to go back to 
 17        that question or topic if it needs some correction. 
 18                   With all that being said, can you state 
 19        your full name and address? 
 20   A.   My name is Jeffrey Addison Fietsam.  I live at 1243 
 21        Round Lake Lane, Leonard, Michigan. 
 22                   MR. McKENNA:  Spell that. 
 23   A.   L-E-O. 
 24                   MR. McKENNA:  The street name. 
 25   A.   Round Lake Lane. 
00007 
  1                   MR. McKENNA:  All one? 
  2   A.   No, three separate words. 
  3                   MR. McKENNA:  Thank you. 
  4   BY MR. DOLAN: 
  5   Q.   And what is your date of birth? 
  6   A.   June 10th, 1998. 
  7   Q.   Do you presently have a driver's license? 
  8   A.   Yes. 
  9   Q.   And is it a Michigan driver's license? 
 10   A.   Yes. 
 11   Q.   How long have you had your driver's license? 
 12   A.   About a year, a little over a year now.  December of 
 13        last year. 
 14   Q.   And are you currently attending high school? 
 15   A.   Yes. 
 16   Q.   Where do you attend? 
 17   A.   I attend Romeo High School. 
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 18   Q.   And how long have you been at Romeo High School? 
 19   A.   I've been at Romeo High School since I was a freshman 
 20        in 2012, I believe.  I moved to California about last 
 21        year this time, and then I just moved back in October. 
 22   Q.   So there was just a period of time you were living out 
 23        of state and otherwise you've been at Romeo; is that 
 24        correct? 
 25   A.   Yes. 
00008 
  1   Q.   Where did you go to middle school? 
  2   A.   I went to middle school at Romeo Middle School. 
  3   Q.   Now, are you scheduled to graduate at the end of this 
  4        year? 
  5   A.   Yes. 
  6   Q.   I want to try to draw your attention to an incident 
  7        that happened back in June of 2013 on Hipp Road where 
  8        there was a collision that involved a vehicle and 
  9        someone on a bicycle.  Do you recall some of the 
 10        details of that incident? 
 11   A.   Yes, I recall. 
 12   Q.   And on that particular day, would you be able to tell 
 13        me what day of the week that was? 
 14   A.   I believe it was a Friday, because we just finished 
 15        our exams for freshman year and I believe that was a 
 16        Friday but I'm not completely sure. 
 17   Q.   And when you say freshman year, you're referring to 
 18        freshman year of high school? 
 19   A.   Yes. 
 20   Q.   And on that particular day, you would have had a 
 21        recollection of being at school; is that right? 
 22                   MR. McKENNA:  Objection, form and 
 23        foundation. 
 24   BY MR. DOLAN: 
 25   Q.   Again -- 
00009 
  1   A.   Yes. 
  2   Q.   -- go ahead and answer. 
  3   A.   Yes, I have a recollection of being at school that 
  4        day, yes. 
  5   Q.   And after school, do you recall what you did that day 
  6        after school? 
  7   A.   Yes.  I went to my house, my friend, Matthew Gonczar, 
  8        invited me to his house for a sleep-over.  My mother 
  9        drove me.  I went to his house. 
 10   Q.   Slow down a little bit.  So at any rate, so you came 
 11        home and there was invitation for you to go to Mr. 
 12        Gonczar's house, correct? 
 13   A.   Yes. 
 14   Q.   Now after you came home, did some time pass before you 
 15        actually were driven over there or were you driven 
 16        over there right away if you remember? 
 17   A.   I believe there was some time that passed, yes.  Well, 
 18        there was a half day, and I wasn't there right after 
 19        school, so yes, I had to have been at home first. 
 20   Q.   And did you have an understanding of this party from 
 21        before that day or did you just get invitation and 
 22        become aware of it that day? 
 23                   MR. McKENNA:  Objection, form and 
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 24        foundation.  There's no testimony there was a party. 
 25                   MR. DOLAN:  Well, the event at Mr. 
00010 
  1        Gonczar's house. 
  2                   MR. McKENNA:  The invitation is only thing 
  3        he said, invited over. 
  4                   MR. DOLAN:  That's fine.  Your objection is 
  5        noted. 
  6                   MR. McKENNA:  Thank you. 
  7   BY MR. DOLAN: 
  8   Q.   Go ahead. 
  9   A.   Can you repeat the question? 
 10   Q.   My question is, had you received the invitation to go 
 11        to Mr. Gonczar's house that day or before that day? 
 12   A.   That day. 
 13   Q.   And had he called you and spoken to you on the phone 
 14        or sent you a text or how did you get it, if you 
 15        remember? 
 16   A.   I don't recall. 
 17   Q.   At any rate, did you talk to your mom or dad about 
 18        going over there? 
 19   A.   Yes, I did. 
 20   Q.   Do you recall whether it was both of them or one of 
 21        them? 
 22   A.   I don't recall. 
 23   Q.   So at any rate, you received permission and were 
 24        driven over there? 
 25   A.   Yes. 
00011 
  1   Q.   Is that right? 
  2   A.   Yes. 
  3   Q.   And did you have some understanding as to who would be 
  4        attending that event before you arrived there? 
  5   A.   I did not.  I just knew it was my friend, Matthew, and 
  6        that was it.  I didn't know who else would be there. 
  7   Q.   And then did your mom drive you directly from your 
  8        house to that location? 
  9   A.   Yes. 
 10   Q.   And when you got there, do you remember who was 
 11        present? 
 12   A.   Yes. 
 13   Q.   Who was present? 
 14   A.   Matthew, Logan Ganfield, I believe that was it, it was 
 15        just us three, and then little bit later Ryan was 
 16        dropped off, and that's who all attended this party. 
 17   Q.   Do you remember anyone else being present? 
 18   A.   I don't, I don't remember anyone else being there. 
 19   Q.   Was there going to be some feature to this gathering? 
 20   A.   Feature? 
 21   Q.   Like was food going to be served? 
 22   A.   Probably just video games and just relaxing.  I'm not 
 23        sure. 
 24   Q.   How long did you stay there at their house before you 
 25        left? 
00012 
  1   A.   I think it was around maybe an hour or two. 
  2   Q.   And while you were there, did you have anything to -- 
  3        did they serve any food? 
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  4   A.   I don't recall. 
  5   Q.   Did they serve anything to drink, any pop or anything 
  6        like that, if you remember? 
  7   A.   I don't recall. 
  8   Q.   Was there any activities that you engaged in while you 
  9        were there that you remember? 
 10   A.   No, I don't recall. 
 11   Q.   Were you primarily in indoors or outdoors? 
 12                   MR. McKENNA:  If you remember.  Objection, 
 13        form and foundation. 
 14   A.   I remember being inside their house.  I don't remember 
 15        being outside for more than just walking inside. 
 16   BY MR. DOLAN: 
 17   Q.   Did there come a time when you departed from their 
 18        property and went somewhere else? 
 19   A.   Yes, with he decided to go on a bike ride. 
 20   Q.   And did you then leave their property and go to the 
 21        Ganfields' residence? 
 22   A.   No. 
 23   Q.   Where did you go when you left their property? 
 24   A.   We left the Gonczars' house, we all went on bikes, we 
 25        went down Van Dyke Road and just were biking around 
00013 
  1        there.  Just down the road. 
  2   Q.   Did you at some point go to the Ganfields' house? 
  3   A.   I don't recall.  I don't remember going to their 
  4        house, no. 
  5   Q.   So who left from Gonczars' house? 
  6   A.   Matthew Gonczar, myself, Ryan Menard and Logan 
  7        Ganfield. 
  8   Q.   And you each had a bicycle? 
  9   A.   Yes. 
 10   Q.   Do you remember the type of bicycle each person was 
 11        riding? 
 12   A.   I remember they were more mountain bikes, they were 
 13        not those kind of bikes that you use for tricks or 
 14        anything, they were more like mountain bike type of 
 15        bikes.  I'm not sure of the exact brand. 
 16                   MR. FITZGERALD:  I'm sorry, bikes you would 
 17        use for? 
 18   A.   Tricks, like the smaller ones. 
 19                   MR. FITZGERALD:  I got it. 
 20   A.   I'm not sure what those are called.  But they were not 
 21        those type. 
 22   BY MR. DOLAN: 
 23   Q.   Was everyone on a mountain bike type bike? 
 24   A.   Yes. 
 25   Q.   And after you left from there, you were telling me 
00014 
  1        that you went out to Van Dyke; is that correct? 
  2   A.   Yes. 
  3   Q.   Do you remember the route you used to get there from 
  4        his house? 
  5   A.   I don't recall. 
  6   Q.   And what did you do when you got to Van Dyke? 
  7   A.   We biked down the road of Van Dyke and it was sunny 
  8        out when we left, it started getting dark, we were 
  9        about a mile or two away from his house, and we 
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 10        decided to turn back, and that's when we decided to go 
 11        to Hipp Road rather than go to Van Dyke. 
 12   Q.   So your testimony is that you had gotten to some point 
 13        where you reached a location where you were going to 
 14        turn back, correct? 
 15   A.   Yes. 
 16   Q.   And at that point, the intent was to go back to the 
 17        Gonczars? 
 18   A.   Yes. 
 19   Q.   And at that point in time, you had yet to get to Hipp 
 20        Road? 
 21                   MR. McKENNA:  Objection, form and 
 22        foundation. 
 23   BY MR. DOLAN: 
 24   Q.   Would you have been on -- 
 25   A.   We went south -- Matthew's house, I believe is right 
00015 
  1        north of 36 Mile.  We biked south to around I think 
  2        34.  While biking to that point, we had lost Matthew 
  3        Gonczar.  He had fallen back or something of that 
  4        sort.  So Ryan, Logan and I decided to go down Hipp 
  5        Road because it was less traffic than Van Dyke, and we 
  6        figured that Matt would meet us at his house. 
  7   Q.   Do you recall if at the time you were on Van Dyke, if 
  8        it was under construction so that there was a detour 
  9        there? 
 10   A.   Yes. 
 11                   MR. McKENNA:  Objection, form and 
 12        foundation. 
 13   BY MR. DOLAN: 
 14   Q.   Go ahead. 
 15   A.   Yes, there was construction.  I'm not sure what the 
 16        detour was, but people were driving on the road. 
 17        There wasn't a detour, I believe. 
 18   Q.   Are you familiar with the roads up in that area, for 
 19        example, are you familiar with how 35 Mile goes up and 
 20        turns and becomes Hipp Road? 
 21   A.   No, I'm not. 
 22   Q.   You're not really that familiar with that area? 
 23   A.   Not very. 
 24   Q.   Had you biked up in that area before that day? 
 25   A.   No. 
00016 
  1   Q.   So that would have been the first time you were up 
  2        there on a bicycle, correct? 
  3   A.   Yes. 
  4   Q.   So then you would have been relying on someone else to 
  5        make decisions as to the route or -- 
  6                   MR. McKENNA:  Objection, form. 
  7                   MR. DOLAN:  Let me finish the question, 
  8        then you can get your objection in. 
  9   BY MR. DOLAN: 
 10   Q.   -- or were you the decision maker on where to go? 
 11                   MR. McKENNA:  Objection, form and 
 12        foundation.  It's compound, assumes facts not in 
 13        evidence.  Calls for speculation.  Go ahead. 
 14   A.   I'm familiar with just roads in general.  I knew that 
 15        Hipp Road would be going north to 36, so I knew if we 
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 16        just took 36 -- I mean, Hipp to go to 36, we can get 
 17        back on Van Dyke and go to his house right from there. 
 18   BY MR. DOLAN: 
 19   Q.   Why don't you tell me, how did the decision come about 
 20        to go down Hipp Road? 
 21   A.   We got to the intersection, we realized that we had 
 22        lost Matthew.  At this time we were all deciding how 
 23        would we get back to Matthew's house.  We all just 
 24        made the decision, let's just take this road to go 
 25        north up to 36 so that there's less traffic so nothing 
00017 
  1        would happen.  And then take 36 right to Matthew's 
  2        house. 
  3   Q.   Had you noticed any vehicle -- had any vehicles passed 
  4        you as you had been traveling along prior to that? 
  5   A.   Yes. 
  6   Q.   What was the traffic?  Were there a lot of vehicles, a 
  7        few vehicles? 
  8   A.   I don't recall. 
  9                   MR. McKENNA:  Hang on a second.  I get a 
 10        chance to at least object.  I don't even know what 
 11        road you're talking about or where you're at, nor 
 12        would he know for you to answer at that point a lot of 
 13        vehicles, where, what road, I don't even know there's 
 14        a foundation he knows the names of roads, were you on 
 15        Hipp Road or 36.  You're all over the place. 
 16                   MR. DOLAN:  Is that what you call a 
 17        speaking objection? 
 18                   MR. McKENNA:  No, that's an objection that 
 19        says please narrow your question down so you're not 
 20        asking the kid to speculate. 
 21                   MR. FITZGERALD:  I was going to say 
 22        something.  The intersection where they lost Matt, I 
 23        don't know where that was. 
 24                   MR. McKENNA:  He hasn't laid the foundation 
 25        in front of you. 
00018 
  1                   MR. FITZGERALD:  He will. 
  2   BY MR. DOLAN: 
  3   Q.   So a decision was made to go down Hipp Road; is that 
  4        correct? 
  5   A.   Yes. 
  6                   MR. McKENNA:  Objection, form and 
  7        foundation. 
  8   BY MR. DOLAN: 
  9   Q.   Go ahead and answer.  This is going to happen a lot, 
 10        so try to stay focused with me. 
 11                   MR. McKENNA:  I'm sorry, is that a speaking 
 12        objection of some type? 
 13                   MR. DOLAN:  There's no need to be uncivil. 
 14                   MR. McKENNA:  I'm being civil.  Just ask 
 15        questions that I don't have to object and then we're 
 16        good. 
 17                   MR. DOLAN:  Are you finished?  Is there 
 18        anything else you would like to say? 
 19                   MR. McKENNA:  I have some questions if you 
 20        want to ask them. 
 21   BY MR. DOLAN: 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 22   Q.   At the point that the decision was made to travel down 
 23        Hipp Road, do you recall your location at the time 
 24        that decision was made? 
 25                   MR. McKENNA:  Same objection. 
00019 
  1   A.   It was at the -- we were on Van Dyke Road, I believe 
  2        it was Hipp Road that went west and up towards, 
  3        north towards 36.  Is that the intersection, I believe 
  4        that is Hipp Road right there, at 36.  And we decided 
  5        to go along that road to go back north. 
  6   BY MR. DOLAN: 
  7   Q.   I'm a little confused.  We'll break it down.  Take 
  8        your time. 
  9   A.   It's hard to explain. 
 10   Q.   Wait, wait.  Let's just break it down.  At the time 
 11        that decision was made, were you on a dirt road or a 
 12        paved road? 
 13   A.   It was an intersection of a dirt road and a paved 
 14        road. 
 15   Q.   Would the paved road where that decision was made have 
 16        been Van Dyke? 
 17   A.   Yes. 
 18   Q.   So it was at the intersection of Van Dyke and a dirt 
 19        road where that decision was made to go ahead and go 
 20        forward? 
 21   A.   Yes. 
 22   Q.   And you had mentioned at one point in your testimony 
 23        34 Mile Road, are you familiar also that there's a 35 
 24        Mile Road there? 
 25   A.   I'm not sure which road we turned down, if it was 34 
00020 
  1        or 35.  It was just a road we turned down. 
  2   Q.   Let me ask you this:  The road that you turned down, 
  3        did that road curve around and turn into Hipp Road? 
  4   A.   Yes, yes.  I remember going west and it curved into 
  5        Hipp Road. 
  6   Q.   So let's back up for a second.  So your testimony 
  7        then, I want to make sure I'm clear on it, would be 
  8        that at the time a decision was made, you were aware a 
  9        dirt road intersected Van Dyke and where if you 
 10        continued going on that dirt road, it would curve 
 11        around and become Hipp Road, correct? 
 12   A.   Yes. 
 13                   MR. McKENNA:  Objection, form and 
 14        foundation. 
 15   BY MR. DOLAN: 
 16   Q.   So at any rate then, was it at that point in time 
 17        where it was beginning to get darker or had it been 
 18        getting darker earlier? 
 19                   MR. McKENNA:  Objection, form and 
 20        foundation. 
 21   A.   It had been getting darker and darker as we were going 
 22        south, and at the point we decided to make that 
 23        decision, it was pretty dark.  I'm not sure exactly 
 24        how dark but it was dark, I remember that. 
 25   BY MR. DOLAN: 
00021 
  1   Q.   So then at any rate, you continued down the road and 
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  2        did that then curve around? 
  3   A.   Yes, it curves right and then that's the road that 
  4        Ryan got hit on. 
  5   Q.   Let's go back to where you've made the decision, 
  6        you're now starting off down the road, which is a dirt 
  7        road, correct? 
  8   A.   Yes. 
  9   Q.   At that point in time -- 
 10                   MR. McKENNA:  Counsel, I would ask that you 
 11        not lead the witness.  This is your witness.  Object 
 12        to the form again.  I don't want to keep objecting but 
 13        if you're going to keep doing it, I'll ask you not to 
 14        lead your witness. 
 15                   MR. DOLAN:  You can have an objection on 
 16        leading if you want as a standing objection so we can 
 17        move the deposition along. 
 18   BY MR. DOLAN: 
 19   Q.   So at any rate, you're back at this intersection, had 
 20        you all stopped at the point in time where you made 
 21        that decision or were you riding along talking about 
 22        it? 
 23   A.   We stopped. 
 24   Q.   You stopped? 
 25   A.   Stopped. 
00022 
  1   Q.   So then you get going again at that point, correct? 
  2   A.   Yes. 
  3   Q.   Can you explain to me how you're arranged in terms of 
  4        a position when you then start going down the road 
  5        there, in terms of were you abreast, were you front to 
  6        back or something else?  In other words, I want to 
  7        know how the bikes were in relation to each other. 
  8   A.   Okay.  As we made the decision, we were all stopped 
  9        apartment our bikes, we made the decision to go down 
 10        the dirt road, which turns into Hipp, Logan Ganfield 
 11        was in front, I was in the middle and Ryan was behind 
 12        me, all in a line. 
 13   Q.   Then you traveled down that road, at what rate of 
 14        speed were you guys pedaling, if you remember? 
 15                   MR. McKENNA:  On which road?  I'm sorry. 
 16        He's asking the questions and I have no idea which 
 17        road you're referring to.  Objection, foundation. 
 18   BY MR. DOLAN: 
 19   Q.   You're on the road that you've referred to as the dirt 
 20        road that later curved around and became Hipp Road, 
 21        correct? 
 22   A.   Yes. 
 23   Q.   And you're now traveling away from Van Dyke, correct? 
 24   A.   Yes. 
 25   Q.   At that point in time, how fast were you pedaling when 
00023 
  1        you all started out? 
  2                   MR. McKENNA:  Same objection. 
  3   BY MR. DOLAN: 
  4   Q.   If you remember. 
  5   A.   I don't recall exactly how fast. 
  6   Q.   And you've indicated that you were in the middle, 
  7        correct? 
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  8   A.   Yes. 
  9   Q.   And Logan was in front of you, correct? 
 10   A.   Yes. 
 11   Q.   And Ryan was behind you? 
 12   A.   Yes. 
 13   Q.   So now you continue down that road and at some point 
 14        was there a curve? 
 15   A.   Yes, there was. 
 16   Q.   Prior to getting to the curve, do you recall what the 
 17        traffic conditions were like on that road? 
 18   A.   Are you asking how many cars there were? 
 19   Q.   Yes. 
 20   A.   There was maybe two to three cars.  Not too much 
 21        traffic. 
 22   Q.   Now, were they coming toward you or going in the same 
 23        direction as you? 
 24   A.   From what I can recall, they were coming towards us. 
 25        We saw the lights, we got over to the side of the 
00024 
  1        road. 
  2   Q.   That was my next question, did they have their 
  3        headlights on, the cars that were approaching you? 
  4   A.   Yes, every car that approached us had their headlights 
  5        on. 
  6   Q.   Do you remember as you went along before you made the 
  7        curve, whether you passed any locations where other 
  8        roads came in and connected to the road you were on? 
  9   A.   Are you asking if there's like an intersection where 
 10        we could turn? 
 11   Q.   I'm asking whether there was either an intersection or 
 12        another road came into the road so that cars might 
 13        come on that road as well. 
 14   A.   I don't recall any other roads being attached to that, 
 15        no. 
 16   Q.   So now you've gotten down to where the curve is? 
 17   A.   Uh-hum. 
 18   Q.   At that point, had you stopped at any time up to that 
 19        point? 
 20   A.   No. 
 21   Q.   Then did you go around the curve? 
 22   A.   Yes. 
 23   Q.   And then you started traveling down Hipp Road; is that 
 24        correct? 
 25   A.   Yes. 
00025 
  1   Q.   Prior to you becoming aware of the accident happening, 
  2        do you recall any cars approaching and passing you 
  3        from the opposite direction? 
  4   A.   Before -- 
  5                   MR. McKENNA:  I'm sorry, are we on which 
  6        road?  Because when you do this, you can object to my 
  7        objections but it's very confusing and it will be even 
  8        more confusing six months from now when you don't tell 
  9        us what road you're referring to. 
 10   BY MR. DOLAN: 
 11   Q.   Well, your testimony has been that you were on this 
 12        road that connected to Van Dyke and after it curved it 
 13        became Hipp Road, correct? 
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 14   A.   Yes. 
 15   Q.   We're now on Hipp Road, right? 
 16   A.   Yes.  I'm not sure what road it turned into, I'm not 
 17        sure of the names.  But I do know the dirt road that 
 18        curves. 
 19   Q.   Is it a fair statement that before it became Hipp 
 20        Road, you don't know what the name of the road was? 
 21   A.   I do not know. 
 22   Q.   I think we're clear on that.  So now we're back to 
 23        where you're on Hipp Road, and the question I've asked 
 24        is, while you were on Hipp Road, up until the point in 
 25        time where the accident happened, do you remember any 
00026 
  1        vehicles approaching toward you from the opposite 
  2        direction that would have passed you and the other 
  3        persons in your company? 
  4   A.   I do not recall any cars passing us until the car that 
  5        hit Ryan. 
  6   Q.   So then traveling in a northbound direction, would you 
  7        recall any vehicles passing you traveling in the same 
  8        direction before the accident? 
  9                   MR. McKENNA:  Objection, form and 
 10        foundation.  You have not established direction on the 
 11        road and you are putting facts into evidence that 
 12        haven't been established. 
 13   BY MR. DOLAN: 
 14   Q.   Let me restate the question.  The direction of travel 
 15        you were going before the accident happened -- 
 16   A.   It was north. 
 17   Q.   You recall that as being north? 
 18   A.   It was north, yes. 
 19   Q.   At the time you were traveling in that northbound 
 20        direction, do you remember, prior to the accident, 
 21        whether any vehicles had passed you or any of the 
 22        other bicyclists? 
 23   A.   When we turned on to Hipp Road, there was no cars 
 24        passing us or going behind us passing us or coming 
 25        towards us at all until the accident. 
00027 
  1   Q.   Just prior to the accident, or at the time the 
  2        accident happened, do you recall whether there were 
  3        any cars approaching from the north toward the south 
  4        which would have been the opposite lane of travel that 
  5        you would have seen? 
  6   A.   I do not recall any cars coming towards us. 
  7   Q.   As you traveled, did you have any difficulty operating 
  8        your bicycle on the unnamed road that was a dirt road 
  9        before you got up and turned on Hipp Road? 
 10                   MR. McKENNA:  Objection, form and 
 11        foundation. 
 12   A.   It was a fairly flat road, I did not have too much of 
 13        a problem.  There may have been some small potholes 
 14        but nothing more than a usual dirt road. 
 15   BY MR. DOLAN: 
 16   Q.   Now, when you turned on to Hipp Road, was Hipp Road in 
 17        the same condition, was it a flat road or did it go up 
 18        and down, if you remember? 
 19   A.   I do recall a hill.  When we turned from Hipp Road, I 
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 20        remember climbing a hill and as Logan was in front of 
 21        me, I was in the middle, Logan was starting to go down 
 22        the hill and as I started going down the hill, I 
 23        recall Ryan, that's when he got hit, so I do remember 
 24        going ups and downs.  There's some loose, maybe some 
 25        loose gravel and smaller potholes, but nothing too 
00028 
  1        ridiculous.  We were on the side of the road. 
  2   Q.   Did you at any time when you were on Hipp Road that 
  3        night have any difficulty controlling your bicycle 
  4        because of the condition of the roadbed itself? 
  5                   MR. McKENNA:  Same objection. 
  6   A.   I don't recall any problems controlling the bike, no. 
  7   BY MR. DOLAN: 
  8   Q.   Do you recall whether Logan or Ryan had any difficulty 
  9        that you would have observed controlling their bikes? 
 10                   MR. McKENNA:  Objection, foundation.  He 
 11        wouldn't be able to comment on anything with anyone 
 12        behind him.  And you haven't laid a foundation for 
 13        anybody in front of him. 
 14   BY MR. DOLAN: 
 15   Q.   Obviously, you can only speak from your personal 
 16        knowledge what you would have seen.  Did you at any 
 17        time see -- 
 18   A.   I did -- 
 19                   MR. McKENNA:  Same objection.  The question 
 20        is still wrong in the way it's asked, but go ahead. 
 21        He doesn't want to change it, go ahead. 
 22   A.   From what I recall, I was at the top of the hill, and 
 23        I looked down, Logan was in front of me and he was, I 
 24        do remember him being far ahead of me, it was a hill, 
 25        he was going faster than me, he didn't have too much 
00029 
  1        of a problem controlling his bike.  I do not know what 
  2        Ryan -- I did not look behind me or anything like 
  3        that. 
  4   Q.   Do you recall if while you were out there on Hipp Road 
  5        Logan got a phone call? 
  6   A.   No, I don't believe he did but I don't recall that. 
  7   Q.   So from your testimony, at the time you became aware 
  8        of the accident, you would have been traveling in a 
  9        down slope, downhill direction, correct? 
 10   A.   Yes, that's correct. 
 11   Q.   And Logan also would have been traveling in a downhill 
 12        down slope direction, correct? 
 13   A.   That's correct. 
 14   Q.   At the time you became aware of the accident, do you 
 15        remember how far in front of you Logan would have 
 16        been? 
 17   A.   Without being at the actual location of the accident, 
 18        I'm not sure exactly.  Probably around a hundred feet, 
 19        somewhere around there. 
 20   Q.   Could you estimate it perhaps in terms of bicycle 
 21        lengths or car lengths, would that be easier for you? 
 22   A.   No, I couldn't. 
 23   Q.   Would you consider it to be quite a distance in front 
 24        of you? 
 25   A.   Yes. 
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  1   Q.   Or closer to you? 
  2                   MR. McKENNA:  Objection, form and 
  3        foundation.  Asking him to speculate as to what quite 
  4        a distance is. 
  5   BY MR. DOLAN: 
  6   Q.   Go ahead. 
  7   A.   I do believe he was at quite a distance.  He was not 
  8        close to me where I could see him, he was farther away 
  9        from me. 
 10   Q.   And what drew your attention to the fact that an 
 11        accident had happened? 
 12   A.   I was looking forward, as I was starting to come down 
 13        looking at the road for obviously anything, I heard 
 14        some screeching of some like tires, braking of some 
 15        sort, I started to slow down and I turned my head to 
 16        where the hill was and at the top I saw some lights, 
 17        didn't really know at first what was going on until I 
 18        completely came to a stop, and I saw the car, white 
 19        truck, dragging Ryan quite a distance.  That's when I 
 20        became aware. 
 21   Q.   Did you hear an impact? 
 22   A.   Yes.  I heard the braking and I heard some sort of 
 23        commotion that sounded like an accident.  That's why I 
 24        turned my head. 
 25   Q.   What was the span of time, if you're able to estimate, 
00031 
  1        between hearing the braking and the impact? 
  2                   MR. McKENNA:  Objection.  There's no 
  3        testimony that he heard an impact.  What he said was 
  4        he heard screeching and there was commotion.  You're 
  5        the only one that's created that situation. 
  6        Misleading. 
  7   BY MR. DOLAN: 
  8   Q.   Did you hear a noise that you thought might be an 
  9        impact? 
 10                   MR. McKENNA:  Same objection. 
 11   A.   I heard something that caught my attention, so I 
 12        turned around. 
 13   BY MR. DOLAN: 
 14   Q.   What did it sound like? 
 15                   MR. McKENNA:  If you let him finish without 
 16        interrupting, you might have got, there counsel. 
 17                   MR. DOLAN:  Counsel -- hang on for a 
 18        second.  You're really way out of line on your 
 19        objections. 
 20                   MR. McKENNA:  No, I'm not.  You interrupted 
 21        this young man. 
 22                   MR. DOLAN:  I'm trying to be respectful of 
 23        you and him in a difficult situation with your 
 24        behavior, so please allow him. 
 25                   MR. McKENNA:  There's nothing wrong with my 
00032 
  1        behavior, Jack. 
  2                   MR. DOLAN:  Yes, there is. 
  3                   MR. McKENNA:  It's you that interrupting 
  4        him, I'm not interrupting him.  Let him finish and 
  5        then ask the next question.  You can't characterize me 
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  6        interrupting him, you're the one that did it, the 
  7        record is going to show that. 
  8                   MR. DOLAN:  I strongly disagree.  I think 
  9        you're way out of line on this.  State a legal basis 
 10        for your objection and we'll move on.  I don't want to 
 11        be here all night. 
 12                   MR. McKENNA:  There's nothing legal about 
 13        please don't interrupt the man, let him finish. 
 14   BY MR. DOLAN: 
 15   Q.   What I'm trying to ask you and I think you understand 
 16        is, what your understanding was of the noise that you 
 17        heard. 
 18   A.   Like I said, I just heard braking, and by the time I 
 19        stopped and turned around, I started to see that 
 20        there's a car dragging Ryan.  I'm not sure of the time 
 21        from the braking and screeching to when I saw him, but 
 22        it was not very long. 
 23   Q.   I want to make sure I understand your testimony.  Did 
 24        you hear a noise that you would associate with a 
 25        collision having occurred? 
00033 
  1                   MR. McKENNA:  No.  Objection, form and 
  2        foundation.  It's been asked and answered. 
  3   BY MR. DOLAN: 
  4   Q.   Go ahead and answer. 
  5   A.   I heard a noise that brought suspicion to me, so I 
  6        stopped and turned, I'm not sure what it could have 
  7        been, but I figured it was something that could have 
  8        been related to an accident, so I turned around. 
  9   Q.   That's what caused you to turn? 
 10   A.   Yes. 
 11   Q.   Now, what I'm asking you is, between the time the 
 12        braking began and that noise that caused you to turn 
 13        your head, are you able to estimate the passage of 
 14        time? 
 15                   MR. McKENNA:  Objection, form and 
 16        foundation.  He already told you no. 
 17   A.   I could not recall that. 
 18                   MR. FITZGERALD:  Off the record for a 
 19        minute. 
 20                   MR. DOLAN:  He did not state that.  If you 
 21        guys can just state a legal basis for your objection. 
 22                   MR. FITZGERALD:  Have the court reporter 
 23        read his answer to the question because I think -- 
 24                   MR. McKENNA:  He did say it. 
 25                   MR. FITZGERALD:  Let the record say what he 
00034 
  1        said.  Madam court reporter, could you go back two 
  2        questions -- 
  3                   MR. DOLAN:  Look it, you guys conduct the 
  4        deposition the way you want when you're asking the 
  5        questions.  I don't do this to you guys. 
  6                   MR. McKENNA:  Yeah, you do. 
  7                   MR. DOLAN:  That's totally -- I don't bust 
  8        in and insist that a court reporter read a question 
  9        back. 
 10                   MR. McKENNA:  I didn't do that either. 
 11                   MR. FITZGERALD:  I did. 
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 12                   MR. McKENNA:  What I said, it's been asked 
 13        and answered, and if the court reporter reads it back, 
 14        you'll see it.  And you want to tell me that it 
 15        didn't, that's fine.  Later the record will bear me 
 16        out. 
 17                   MR. FITZGERALD:  That's why I proposed 
 18        reading it back, but go ahead, Jack. 
 19   BY MR. DOLAN: 
 20   Q.   So at any rate, you're on the road, we're now at a 
 21        point where you turned your head and you've observed a 
 22        white pickup truck, correct? 
 23   A.   Yes. 
 24   Q.   And what is it that you observed at that point in 
 25        time? 
00035 
  1                   MR. McKENNA:  Objection, form, foundation, 
  2        asked and answered. 
  3   A.   As I stopped and turned and saw the truck, it was a 
  4        very short amount of time where I realized it was Ryan 
  5        being dragged.  As I turned my head left towards the 
  6        hill, he was dragged, I could see him being trapped 
  7        underneath the car, being dragged for I'm not sure 
  8        what the distance is. 
  9   BY MR. DOLAN: 
 10   Q.   At that time when that occurred, was the vehicle 
 11        involved traveling in a downward slope, if you know? 
 12   A.   Yes. 
 13                   MR. McKENNA:  Objection, form and 
 14        foundation. 
 15   A.   Yes.  It was going down the same slope that Logan and 
 16        I had been biking. 
 17   BY MR. DOLAN: 
 18   Q.   Had it been closer to the top of the hill at that 
 19        point in time or to the bottom? 
 20                   MR. McKENNA:  I'm sorry.  Jack, you keep 
 21        doing this, but I have no idea when you reference at 
 22        what point in time.  When he's stopped, when he 
 23        turned, when he saw it.  You're doing this, not me. 
 24   BY MR. DOLAN: 
 25   Q.   At the time you first observed, you turned and 
00036 
  1        observed the vehicle, you've already talked about how 
  2        Ryan was underneath it.  During that period of time 
  3        you made that observation, when you first looked at 
  4        it, was the vehicle more at the top of the hill? 
  5                   MR. McKENNA:  Same objection. 
  6   A.   I believe from what I recall, a white truck with its 
  7        lights on being towards the top of the hill.  I was 
  8        not at the bottom yet. 
  9   BY MR. DOLAN: 
 10   Q.   Did the vehicle, the truck come to a stop? 
 11   A.   It did, but much later, it dragged Ryan for a long 
 12        period of time.  Longer than I expected. 
 13   Q.   And at the time it came to a stop, was it still on a 
 14        downward slope, if you remember? 
 15                   MR. McKENNA:  Same objection. 
 16   A.   I believe he was at the bottom of the hill.  At the 
 17        bottom of the hill. 
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 18   BY MR. DOLAN: 
 19   Q.   Are you able to estimate the distance that the vehicle 
 20        would have traveled between the time you first 
 21        observed it and it came to a stop? 
 22                   MR. McKENNA:  Same objection.  It's been 
 23        asked and answered. 
 24   A.   I wouldn't want to -- 
 25                   MR. McKENNA:  Hang on a second.  Forgive 
00037 
  1        me, but if you're going to talk about professionalism. 
  2        Laughing in front of this young man, I made an 
  3        objection.  For you to laugh and shake your head-- 
  4                   MR. DOLAN:  I'm shaking my head because 
  5        that was not asked and answered, counsel. 
  6                   MR. McKENNA:  Whether you believe it or 
  7        not, it was an objection.  And if you want to get 
  8        sanctimonious in here about behavior, I need to bring 
  9        a camera and point it right at you, Jack. 
 10                   MR. DOLAN:  Well, I think this record is 
 11        going to speak for itself, because it's been quite 
 12        some time that I've had such a lack of civility and 
 13        what appears to be an intentional attempt to just 
 14        interrupt with long interruptions making it difficult 
 15        for us to complete this deposition.  Now, of course, 
 16        if you want to shine the light in front of me -- 
 17                   MR. McKENNA:  Let me turn the light off. 
 18                   MR. DOLAN:  -- to further confuse things 
 19        here. 
 20                   MR. McKENNA:  I'll turn the light off. 
 21                   MR. DOLAN:  Why don't you leave that on 
 22        throughout the course of this deposition so we can all 
 23        hear your tone of voice? 
 24   BY MR. DOLAN: 
 25   Q.   So at any rate, we're back to my questioning of you, 
00038 
  1        we're at a point in time where the vehicle has 
  2        traveled and come to a stop; is that right? 
  3   A.   Yes. 
  4   Q.   Did there come a time after you had turned your head 
  5        and initially saw the white pickup truck that you 
  6        stopped your bicycle? 
  7   A.   When I heard the commotion, I started slowing down and 
  8        as I was about to come to a stop slow enough to where 
  9        I could put my feet on the ground, I turned my head 
 10        and that's when I saw the accident. 
 11   Q.   At that point in time, were you able to estimate how 
 12        far behind you Ryan was? 
 13                   MR. McKENNA:  Same objection.  It's been 
 14        asked and answered.  Go ahead. 
 15   A.   I'm not sure of the exact distance, but it would 
 16        probably be around 50 feet, I believe, if I had to 
 17        estimate, it was probably around a hundred feet from 
 18        the top of the hill to where he had dragged Ryan and I 
 19        was probably somewhere in between half of that and he 
 20        had passed me, so it was probably around 50 feet.  I'm 
 21        not sure of exact distances. 
 22   BY MR. DOLAN: 
 23   Q.   You say he had passed you, who had passed you? 
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 24   A.   The truck and Ryan being dragged, they passed. 
 25   Q.   They passed by you? 
00039 
  1   A.   Yes.  They started behind me, passed me and then also 
  2        continued. 
  3   Q.   At the time they passed you, where was your bicycle in 
  4        relationship to the pickup truck as it went by?  Were 
  5        you off the road or on the other side of the road 
  6        opposite? 
  7   A.   I was off to the right side of the road by the very 
  8        edge, the car was off center like towards the right, 
  9        it had passed me maybe a couple feet away, I think as 
 10        the truck probably hit Ryan, probably saw me as well 
 11        and moved, I'm not sure.  It was towards the middle of 
 12        the road that he moved. 
 13   Q.   Did you observe the interior of the truck as it went 
 14        by? 
 15   A.   I could not see the interior of the truck, no. 
 16   Q.   The truck then came to a stop, correct? 
 17   A.   Yes. 
 18   Q.   Were you able to determine how many occupants there 
 19        were in the truck? 
 20   A.   Not until later.  Not from the moment that it stopped, 
 21        I could not tell how many people were in that car. 
 22   Q.   After the truck stopped, did someone get out of the 
 23        truck? 
 24   A.   Yes. 
 25   Q.   Was it just one person? 
00040 
  1   A.   Yes, one person came out of the truck. 
  2   Q.   And did that happen -- what time frame elapsed between 
  3        the truck stopping and someone getting out of the 
  4        truck? 
  5                   MR. McKENNA:  Objection, form and 
  6        foundation. 
  7   A.   Well, as soon as I saw the accident happen, I got off 
  8        of my bike to prevent any other accidents, I threw it 
  9        off to the side of the road.  I ran down to the car, 
 10        saw my friend Ryan underneath the truck.  It was maybe 
 11        a couple moments later that I heard a door open and a 
 12        man came out. 
 13   BY MR. DOLAN: 
 14   Q.   As soon as the truck came to a stop, did you 
 15        immediately move over in that direction towards the 
 16        truck or did you wait some time? 
 17   A.   I immediately threw my bike to the side of the road 
 18        and ran towards the truck. 
 19   Q.   And how far was the truck from you at that time, if 
 20        you remember? 
 21                   MR. McKENNA:  I'm sorry, at which point? 
 22                   MR. DOLAN:  When he threw the bike to the 
 23        side and began running over toward the truck. 
 24   A.   It was probably around 50 I shall feet.  I threw the 
 25        bike and ran over.  It only took me a couple seconds 
00041 
  1        to get there. 
  2   BY MR. DOLAN: 
  3   Q.   During that period of time you were doing that, were 
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  4        you able to make any observations as to where Mr. 
  5        Ganfield was? 
  6   A.   I do recall as I got off my bike, I saw Logan, towards 
  7        the bottom of the hill and towards the start of the 
  8        next hill, he was over in that direction, saw him for 
  9        a split second but decided, didn't think anything of 
 10        it and I just ran towards the truck. 
 11   Q.   At the time you saw him, what was he doing or where 
 12        was he at? 
 13   A.   I saw him down the road quite a bit, stopped, I saw 
 14        him stopped and looked towards the direction, but then 
 15        after that, I didn't see him. 
 16   Q.   In other words, your last observation of him would 
 17        have been him stopped and looking back towards the 
 18        location where the truck had come to a stop? 
 19   A.   Actually, I don't recall if he was stopped or not, I 
 20        just remember seeing him on the road.  I'm not sure if 
 21        he was stopped.  But I do recall him turning and 
 22        seeing the accident. 
 23   Q.   So now you've gotten to the truck and what do you do 
 24        when you get to the area of the truck? 
 25   A.   As I got to the area of the truck, I went to the right 
00042 
  1        side of the vehicle where the car was towards the side 
  2        of the road and I dropped down to the ground and 
  3        started talking to Ryan. 
  4   Q.   Where was Ryan located at that time? 
  5   A.   Underneath the vehicle near the front tires, somewhere 
  6        around there. 
  7   Q.   Can you tell me what his location would have been 
  8        between the front tires?  Was he closer to passenger 
  9        side or driver's side? 
 10   A.   I recall he was closer to the passenger side.  Because 
 11        I was facing, I could see him and talk to him. 
 12   Q.   Do you know where his bicycle was at that time? 
 13                   MR. McKENNA:  Objection, form and 
 14        foundation. 
 15   A.   I don't recall where the bike was at that moment.  I 
 16        do recall as he was being dragged, I do recall seeing 
 17        the bike but after that point, I don't remember where 
 18        the bike was. 
 19   BY MR. DOLAN: 
 20   Q.   Now at the time that that all happened, tell me in 
 21        your own words how light or dark out it was. 
 22                   MR. McKENNA:  I'm going to have to object 
 23        as to what all that happened refers to.  Because 
 24        you've asked about an awful lot of things. 
 25   BY MR. DOLAN: 
00043 
  1   Q.   At the time that you were on the road and the accident 
  2        happened when you turned back, what were the lighting 
  3        conditions in terms of light and darkness? 
  4                   MR. McKENNA:  Objection, form.  It's 
  5        compound.  Also foundation. 
  6   A.   I could see my surroundings, my eyes would have been 
  7        adjusted, but I think it was getting towards being 
  8        pretty dark.  It was later in the day, like I think it 
  9        was around ten p.m. so it was pretty dark. 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 10   Q.   Was the vehicle -- I believe you stated the pickup 
 11        truck had its lights on, correct? 
 12   A.   Yes. 
 13   Q.   Now, when you observed Ryan the first time, were you 
 14        able -- do you remember his body position under the 
 15        truck in terms of where his head and feet were in 
 16        relationship to the truck? 
 17   A.   I don't recall where his feet and everything were. 
 18        But I do remember laying on the ground by the 
 19        passenger door and seeing his face and talking to him 
 20        to try to calm him down.  That's all I can recall.  I 
 21        don't remember where his feet were or the rest of his 
 22        body. 
 23   Q.   And you mentioned you were trying to calm him down in 
 24        your discussion with him; is that right? 
 25   A.   Yes.  I was trying to talk to him. 
00044 
  1   Q.   Do you remember anything you said to him or he said to 
  2        you while he was under the truck? 
  3   A.   Only thing I can recall is telling him to calm down, 
  4        and I remember him saying I thought I was underneath a 
  5        tree or something and I told him he was underneath a 
  6        car.  But I told him just stay calm and everything is 
  7        fine.  I don't remember the details of the 
  8        conversation. 
  9   Q.   Did you have any conversations with the person who had 
 10        been operating the truck? 
 11   A.   Yes.  He came out of the car, he seemed flustered.  I 
 12        believe he was an older gentleman.  He started to call 
 13        911 but I think he became too flustered and could not 
 14        talk to 911, so I stepped up and talked to them myself 
 15        on the phone. 
 16   Q.   When you say you stepped up and talked to them on the 
 17        phone, do you mean that you used the phone that he had 
 18        made the call on and spoke to 911? 
 19   A.   Yes.  I used his phone. 
 20   Q.   Do you remember what you told 911? 
 21   A.   The only thing I remember is them asking what his 
 22        mother's phone number was, so I do remember having a 
 23        conversation asking what his mother's phone number was 
 24        and him giving it to me and him talking. 
 25   Q.   Do you remember if anyone else was present at that 
00045 
  1        time on the scene other than yourself -- let me finish 
  2        the question, please -- the occupant of the vehicle 
  3        and Ryan? 
  4   A.   As I was handed the phone and I was talking to the 911 
  5        operator, I was on the ground face-to-face with Ryan 
  6        talking.  I'm not sure of the amount of time that 
  7        passed.  I do recall, I believe two people getting out 
  8        of their truck getting out trying to help.  And then I 
  9        remember them leaving.  And I don't remember anything 
 10        to do with the driver being there. 
 11   Q.   The two people who got out of their truck, do you 
 12        remember the sex of the people? 
 13   A.   I believe they were males, both male. 
 14   Q.   Do you remember any other vehicles stopping in that 
 15        area besides occupants -- people who occupied a truck? 
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 16   A.   I did not leave Ryan's side until 911 firefighters 
 17        came, so I don't recall any trucks or any other cars 
 18        being there. 
 19   Q.   Who were the first emergency responders to show up? 
 20   A.   It was, I'm not sure of the number, but they were 
 21        firemen, they came and they said thank you for talking 
 22        to him. 
 23   Q.   We'll get into what they said in a second.  So it 
 24        would have been firefighters? 
 25   A.   Yes. 
00046 
  1   Q.   And do you recall how much time passed between the 
  2        phone call being completed on the 911 call and the 
  3        firefighters arriving? 
  4                   MR. McKENNA:  Objection, form and 
  5        foundation.  Go ahead. 
  6   A.   I don't recall the amount of time. 
  7   BY MR. DOLAN: 
  8   Q.   Do you remember if any emergency responders other than 
  9        firemen appeared at the scene? 
 10   A.   Yes, I do recall as the firefighters took my place in 
 11        trying to get Ryan out from underneath the car, I saw 
 12        some policemen, but no one came to talk to me or 
 13        anything like that.  I just stayed by the side of the 
 14        vehicle. 
 15   Q.   Did you see a single policeman or more than one? 
 16   A.   More than one. 
 17   Q.   Do you recall what police department they were 
 18        affiliated with? 
 19   A.   I don't recall. 
 20   Q.   Do you recall how many police vehicles there were in 
 21        the vicinity, if any? 
 22   A.   I don't recall the exact number, maybe two to three. 
 23   Q.   Was it definitely more than one that you recall? 
 24   A.   Yes. 
 25   Q.   How many firefighter responders did you speak to, if 
00047 
  1        you remember? 
  2   A.   I believe I spoke to two, but I do remember seeing 
  3        more than that, at the accident, but I only talked to 
  4        two of them. 
  5   Q.   And what did you talk to them about, if you remember? 
  6   A.   I don't recall.  I just remember saying this is Ryan 
  7        and he was underneath the truck, he was talking, and 
  8        then after that, they said we'll take care of it and 
  9        that was it. 
 10   Q.   Did you make any phone calls after the accident while 
 11        you were still there on Hipp Road? 
 12   A.   Yes.  After the firefighters had took over from me, I 
 13        was standing out by a vehicle, I believe it was a 
 14        neighbor or someone's house, some people came outside, 
 15        I did not have a phone at the time, so I used their 
 16        phone to call my parents.  Besides that, that was only 
 17        phone call I made. 
 18   Q.   After you did that, where did you go next after you 
 19        made that phone call? 
 20   A.   After I made that phone call, a firefighter drove me 
 21        in the firefighter truck to their fire station, it was 
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 22        right on Van Dyke, so it was a short drive. 
 23   Q.   Do you remember what the traffic was like when you 
 24        drove to the fire station, were there a lot of cars? 
 25   A.   I don't recall. 
00048 
  1   Q.   When you got to the fire station, what happened next? 
  2   A.   They sat me down on a couch, there were some 
  3        firefighters there and I waited until my dad came and 
  4        picked me up. 
  5   Q.   After this incident happened, has anyone spoken to you 
  6        about this incident? 
  7   A.   No, no one asked me any questions or anything. 
  8   Q.   Did you at sometime prepare a statement about the 
  9        incident? 
 10   A.   Yes.  I'm not sure of the amount of time that passed, 
 11        but I do remember sitting down with my dad and he made 
 12        me write down everything I remembered from that 
 13        moment.  I do remember talking to, I believe it was a 
 14        policeman a couple months later.  That was the only 
 15        other interaction I had. 
 16   Q.   Did the person identify themselves as a policeman, if 
 17        you recall? 
 18   A.   I do recall -- 
 19                   MR. McKENNA:  Objection, form and 
 20        foundation. 
 21   A.   I do recall it was a policeman, but I do not remember 
 22        for who or what but I know it was a policeman. 
 23   BY MR. DOLAN: 
 24   Q.   How long after the incident was that? 
 25   A.   I believe it was a couple months later. 
00049 
  1   Q.   And the statement that you made, that you've referred 
  2        to based on your discussion with your dad, do you 
  3        remember in time when that was made after the 
  4        accident? 
  5   A.   I don't remember when I made that statement, no. 
  6   Q.   I'm going to hand you a copy of a document and give 
  7        you an opportunity to look at that.  Take your time. 
  8        Have you had a chance to look at that? 
  9   A.   Yes. 
 10   Q.   Do you believe that's the statement that you made with 
 11        your dad? 
 12   A.   Yes. 
 13   Q.   Why don't we mark that as Deposition Exhibit Number 1? 
 14                   MARKED BY THE REPORTER: 
 15                   DEPOSITION EXHIBIT 1 
 16                   4:26 p.m. 
 17   BY MR. DOLAN: 
 18   Q.   And how was that statement -- tell me in your own 
 19        words how that statement got created. 
 20   A.   Well, when my dad, he thought it would be a good idea 
 21        as the ideas were fresh in my mind, to write it all 
 22        down, and just for future reference like this. 
 23   Q.   What I'm really asking is, did you type it out 
 24        initially on a keyboard or did you write it down and 
 25        then retype it?  I'm trying to find out how it ended 
00050 
  1        up in the form that it's in which is basically Exhibit 
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  2        1. 
  3   A.   I wrote it down with my dad, he and I, he was asking 
  4        me some questions and I wrote it all down and then he 
  5        and I typed it all up and put it in a document to save 
  6        on my computer. 
  7   Q.   The original statement that you wrote out and so on, 
  8        do you still have that? 
  9   A.   That's wrote out?  I do not believe I still have that. 
 10   Q.   So the document Exhibit 1 would be the only document 
 11        that you have; is that correct? 
 12   A.   Yes. 
 13   Q.   Do you believe you've made any other statements 
 14        relating to this that are either typewritten or in 
 15        writing other than Exhibit 1? 
 16   A.   No. 
 17   Q.   Has anyone approached you to ask you about this 
 18        accident since it happened? 
 19   A.   The only person -- 
 20   Q.   Other than your dad, which you've talked about, and 
 21        what you believe was a police officer? 
 22   A.   Yes.  The police officer was the only other, those two 
 23        people are the only people that ever talked to me 
 24        about it.  No one else has talked to me. 
 25   Q.   When you returned from California and began school 
00051 
  1        again, what was the status of your relationship with 
  2        Ryan? 
  3   A.   With Ryan, he and I are still friends to this day, we 
  4        still talk.  We have a couple classes together. 
  5   Q.   So once you got back into town, you sort of picked up 
  6        where you left off, so to speak? 
  7   A.   Ryan and I weren't the best of friends, not until 
  8        recently we kind of started talking.  But he's never 
  9        asked me anything about this case or anything to do 
 10        with it. 
 11   Q.   What, if any, classes are you in with him? 
 12   A.   I'm in first and second hour machine shop and those 
 13        are the only two hours I have with him. 
 14   Q.   Do you participate in any after school activities with 
 15        him? 
 16   A.   I'm in an intermural basketball team and he's my 
 17        coach.  But that's it. 
 18   Q.   Are you aware of him being engaged in any hobbies or 
 19        activities? 
 20   A.   I am not. 
 21   Q.   Do you socialize with him much? 
 22   A.   In class, I do talk to him.  But outside of school, I 
 23        do not really talk to him too much. 
 24   Q.   So you wouldn't get together and ride places together 
 25        or things like that? 
00052 
  1   A.   No. 
  2   Q.   You wouldn't go to sporting events together or 
  3        anything like that? 
  4   A.   If I see him at the game, I'll say hi to him, but I do 
  5        not make plans to go out with just him. 
  6   Q.   If you've seen him at a game, what type of game would 
  7        that be? 
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  8   A.   Like the football team, state champions, something 
  9        like that. 
 10                   MR. DOLAN:  I don't have any additional 
 11        questions.  Thank you. 
 12                   MR. McKENNA:  Jeff, I have some questions 
 13        for you.  I introduced myself to you before we got 
 14        started.  I'll try and make these as brief as 
 15        possible. 
 16                           EXAMINATION 
 17   BY MR. McKENNA: 
 18   Q.   Mr. Dolan asked you a series of questions and because 
 19        we get this one opportunity, he subpoenaed you here 
 20        for this deposition, I want to make sure that I 
 21        understand the difference between you remember 
 22        something where you were estimating, where you know 
 23        for a fact. 
 24   A.   Okay. 
 25   Q.   One of the things that Mr. Dolan asked you was 
00053 
  1        refreshing your recollection, you actually used those 
  2        words or he did.  Do you know what those words mean? 
  3   A.   Recalling a memory that was in my brain that I believe 
  4        to be true. 
  5   Q.   So to refresh your recollection, if someone says to 
  6        you, do you recall -- do you know what today's date 
  7        is? 
  8   A.   Today is the 21st. 
  9   Q.   Do you know where you were last year on the 21st right 
 10        now? 
 11   A.   I don't remember. 
 12   Q.   And I'm not trying to be coy with you about that, my 
 13        point is, you don't have a specific recall of last 
 14        year at that point in time.  If I asked you did you go 
 15        to the state football became when they won and asked 
 16        you do you recall what it was like at the end and what 
 17        everybody did, you have a memory of that, right? 
 18   A.   Yes. 
 19   Q.   So when you're being asked questions about time and 
 20        distance in this case for vehicles and locations, you 
 21        don't have a specific memory that you have in your 
 22        head of exactly where something was or what speeds 
 23        things were going, whether it was you or trucks or 
 24        anything, do you? 
 25   A.   No, I could not tell you for certain of any speed or 
00054 
  1        distances. 
  2   Q.   And with respect to the roads that were involved, you 
  3        don't know what the name of the road was that was the 
  4        dirt road that curved to the right, correct? 
  5   A.   I did not know, no. 
  6   Q.   If I told you there were other roads or another road 
  7        that intersected that, you don't recall seeing that 
  8        that night, correct? 
  9   A.   Correct. 
 10   Q.   Doesn't mean it wasn't there? 
 11   A.   That's correct, I just do not remember. 
 12   Q.   Now, we have taken the deposition of several people, 
 13        did you ever meet Mr. Ganfield, Logan's dad? 
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 14   A.   I have not. 
 15   Q.   Have you ever met Ryan's mom? 
 16   A.   Yes. 
 17   Q.   And there were some first responders that showed up, 
 18        you said, there were firefighters? 
 19   A.   Yes. 
 20   Q.   Or whatever they were? 
 21   A.   Yes. 
 22   Q.   They have like the coat on and a hat or how did you 
 23        know they were fire people? 
 24   A.   There was a fire truck and I don't recall exactly what 
 25        they were wearing but they seemed like firefighters. 
00055 
  1   Q.   Do you recall somebody showing up that wasn't in a 
  2        fire truck that drove there in their own vehicle that 
  3        was a fireman that came from their house and got there 
  4        before the fire truck? 
  5   A.   I don't recall that, no. 
  6   Q.   If that happened, you're not saying it didn't happen, 
  7        you just don't recall? 
  8   A.   Yes, that is correct. 
  9   Q.   Fair? 
 10   A.   Fair. 
 11   Q.   And with respect to the condition of the road when you 
 12        were asked the questions about the road, you don't 
 13        have a specific recollection of the condition of the 
 14        road where this accident happened; is that a fair 
 15        statement? 
 16   A.   That's a fair statement. 
 17   Q.   So when you were asked a question about bumps and 
 18        potholes and whatever, if other people have testified 
 19        to the condition of the road with potholes a foot to 
 20        two feet, six inches deep, you're not saying they 
 21        weren't there, you just don't recall? 
 22   A.   That's fair, that's correct. 
 23   Q.   Now, if I told you, Jeff -- let me ask you.  How many 
 24        feet are in a mile? 
 25   A.   5,280. 
00056 
  1   Q.   Very good.  And do you know the distance from the top 
  2        of this hill you're talking about until where the 
  3        truck came to a rest? 
  4   A.   I do not know the distance. 
  5   Q.   If I told you that from the other people's testimony 
  6        and the measurements it was over a thousand feet, are 
  7        you saying that Ryan was dragged for a thousand feet? 
  8   A.   Close to that, yes. 
  9                   MR. DOLAN:  I'm going to object to form and 
 10        foundation. 
 11   BY MR. McKENNA: 
 12   Q.   A thousand feet, you understand how far that is? 
 13   A.   Yeah. 
 14                   MR. DOLAN:  That's an inaccurate 
 15        characterization of other testimony. 
 16   A.   Like I said before, I did not know the exact distance, 
 17        I just estimated to my knowledge. 
 18   BY MR. McKENNA: 
 19   Q.   That's why I'm asking you that.  So from the top of 
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 20        that hill to the bottom where this -- strike that. 
 21                   Let me back up.  Do you know a thing called 
 22        Apel drain, you ever hear of that? 
 23   A.   No. 
 24   Q.   Are you aware that there was a drain by the road there 
 25        that night? 
00057 
  1   A.   I did not know that. 
  2   Q.   You were able to see Logan in front of you? 
  3   A.   Yes. 
  4   Q.   No problem, right? 
  5   A.   No problem. 
  6   Q.   And he was how far in front of you?  Don't know, 
  7        right? 
  8   A.   No. 
  9   Q.   You said some significant distance, you don't know 
 10        what that was, but it wasn't a problem for you to see 
 11        him, right? 
 12   A.   No, I could see him. 
 13   Q.   And when you turned around while you were riding on 
 14        the road, to make it easier for everybody, based on 
 15        what you're saying, the road that turned into Hipp 
 16        Road, if we just called it 35 Mile Road, you don't 
 17        know one way or the other but if everybody else said 
 18        it was 35 and we called that 35 Mile Road, you didn't 
 19        have a problem on 35 Mile Road seeing Logan or Ryan 
 20        while you were riding your bikes? 
 21   A.   No, I could see -- 
 22   Q.   And no cars passed you guys, right? 
 23   A.   Some cars passed us I guess on 35 Mile, which upon 
 24        reading this, it is 35, I did not know.  But as we 
 25        turned on to Hipp, there was no cars. 
00058 
  1   Q.   That was my bad way of asking a question.  There were 
  2        no cars that you recall passing you from behind is 
  3        what I think you said, correct? 
  4   A.   Yes. 
  5   Q.   At no time until this truck? 
  6   A.   Yes. 
  7   Q.   Coming from Hipp Road or on 35 Mile Road anyway, while 
  8        you were on that, you said there might have been a few 
  9        cars that went past you from the other direction? 
 10   A.   That's correct. 
 11   Q.   And you didn't have any problem seeing Ryan or Logan 
 12        at that point in time either, right? 
 13   A.   No. 
 14                   MS. LYONS:  Objection, form, foundation. 
 15   BY MR. McKENNA: 
 16   Q.   You don't know what time it was when the impact 
 17        happened between the truck and Ryan, correct? 
 18   A.   I do not know the time, no. 
 19   Q.   There's a first responder that testified in this case 
 20        that he lives on 36 Mile Road and he got a dispatch 
 21        call and he said that he left his house and drove to 
 22        where the scene was and that when that happened, it 
 23        was dusk, do you know what that word means? 
 24   A.   Yes. 
 25   Q.   Was it dusk when the accident happened? 
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  1   A.   It could have been.  It was in the woods, so it's 
  2        sometimes hard to tell, but it could have been. 
  3   Q.   You don't really recall one way or the other, do you? 
  4   A.   I don't recall. 
  5   Q.   So to make this a lot easier for you, and again, I 
  6        said this to you when I first started asking you 
  7        questions, if you know, I appreciate what you're 
  8        doing, if you don't, this isn't a test that you're 
  9        taking in school where you have to give an answer, and 
 10        certainly you don't have to guess.  If you don't know, 
 11        that's great, all of us will ask you some other 
 12        questions or maybe we won't.  I just want to be sure 
 13        what you know, I don't want to know what you're 
 14        guessing at.  I know what the other people have said 
 15        and that's why I'm trying to compare your 
 16        recollection.  Okay? 
 17   A.   I'm sorry. 
 18   Q.   You don't have to apologize.  The comment that you 
 19        made about going back was a little bit confusing for 
 20        me.  If you're at Van Dyke and 35 Mile Road and you 
 21        know 36 is where you're saying we want to get back to, 
 22        do you recall that? 
 23   A.   Yes. 
 24   Q.   Then going down 35 Mile Road with no cars having 
 25        passed you from behind, it's somewhere on that road 
00060 
  1        that you decide you're going to go to 36 to go back to 
  2        Gonczar's? 
  3                   MR. DOLAN:  I'm going to object.  You're 
  4        mischaracterizing his testimony. 
  5   BY MR. McKENNA: 
  6   Q.   Go ahead. 
  7   A.   As we were at the intersection of what is now I 
  8        remember 35 Mile and Van Dyke, we made the -- I don't 
  9        recall how we knew, but we did know that this side 
 10        road would take us to 36, going some road would take 
 11        us north. 
 12   Q.   Van Dyke would take you there too? 
 13   A.   Yes, it would. 
 14   Q.   You guys were going for a bike ride last day of 
 15        school? 
 16   A.   Yeah. 
 17   Q.   And you were going to do that, and there was no big 
 18        problem with traffic on the road that you were on, 
 19        right? 
 20   A.   No. 
 21   Q.   And it was still light out, correct? 
 22   A.   Yes. 
 23   Q.   And you don't know what the thought process, if there 
 24        was any, you got three guys on their bikes and you're 
 25        going that direction? 
00061 
  1   A.   Uh-hum. 
  2   Q.   Is that correct? 
  3   A.   Yes. 
  4   Q.   And at some point in your own mind you don't know what 
  5        anyone else is thinking, right? 
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  6   A.   Yes. 
  7   Q.   At some point in your own mind you're saying I don't 
  8        know what road I'm on, you still don't, I want you to 
  9        assume it's 35 from what everybody else said, but when 
 10        you get to Hipp, the idea is you're going to go north 
 11        on Hipp to get to 36 and go back to the bonfire? 
 12   A.   To Van Dyke, to his house, yes. 
 13   Q.   And Mr. Dolan didn't ask you this but there was a 
 14        bonfire is what you were invited to, right? 
 15   A.   I don't recall what the party was. 
 16   Q.   Who's Jack Smith? 
 17   A.   Jack Smith?  I'm not sure if I know a Jack Smith. 
 18   Q.   Do you remember the other boy that was at the house 
 19        there and his mom came and picked him up when he left? 
 20   A.   Jack Smith? 
 21   Q.   Yeah. 
 22   A.   Oh, Zac Smith. 
 23   Q.   Jack?  Forgive me, Zac. 
 24   A.   Okay.  He was there for a short period of time.  I did 
 25        not remember that till just now. 
00062 
  1   Q.   But you don't recall if he was there at all, I don't 
  2        want you to assume because I asked you that he was, 
  3        I'm trying to find out if you know if Zac was there. 
  4   A.   As you say it, I do remember but as of ten minutes 
  5        ago, I did not remember that.  Now I do remember him 
  6        being there, then leaving and then Ryan showed up. 
  7   Q.   Fair statement there's a lot of stuff that you might 
  8        not remember about that night accurately? 
  9   A.   Yes, that's true. 
 10   Q.   What time things happened is one of them? 
 11   A.   That's true. 
 12   Q.   What the lighting conditions were is another one? 
 13   A.   That's true. 
 14   Q.   The condition of the road where the accident happened 
 15        is another one? 
 16   A.   Yes. 
 17   Q.   And people that have testified that they have a 
 18        recollection of those things, you're not intending to 
 19        contradict them in any way? 
 20   A.   No. 
 21   Q.   If they say there were potholes, you're not saying 
 22        there weren't? 
 23   A.   That's correct. 
 24   Q.   If they say it was dusk, you're not saying it wasn't? 
 25   A.   That's correct. 
00063 
  1   Q.   And if they say that where the location of the 
  2        accident was, you can only tell me what you recall, 
  3        but you could be wrong, right? 
  4   A.   That's correct. 
  5   Q.   You're not a hundred percent certain, you had never 
  6        been on that road before, right? 
  7   A.   That's correct. 
  8   Q.   So you don't know exactly where it was on that road 
  9        that Ryan and the truck came to a rest, do you? 
 10                   MS. LYONS:  I guess I'm going to object to 
 11        the form and foundation of the question.  It 
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 12        mischaracterizes his previous testimony. 
 13   BY MR. McKENNA: 
 14   Q.   Go ahead. 
 15   A.   I don't recall the exact distances of where in Hipp 
 16        Road, all I remember is going up a hill, me starting 
 17        to go down, him getting hit and him stopping at the 
 18        bottom of the hill.  That's the only thing I know 
 19        about that road. 
 20   Q.   The reason I want to you that is, can you tell me how 
 21        many hills there were on Hipp Road? 
 22   A.   I can only tell you for certain of two. 
 23   Q.   My question was, do you know how many there were on 
 24        Hipp Road? 
 25   A.   No, I do not know. 
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  1   Q.   And do you know what the grade of the hills were?  Do 
  2        you know what that means? 
  3   A.   Yeah.  I'm not sure what percentage it would have 
  4        been, but it was a fairly steep road, I remember. 
  5   Q.   There's a flatter area that you're saying is the 
  6        bottom? 
  7   A.   Yes. 
  8   Q.   And is the flatter area where the truck was when 
  9        Ryan -- when you ran over? 
 10   A.   Yes. 
 11   Q.   And from where that flatter area was, you didn't see 
 12        an actual impact between Ryan and that truck; is that 
 13        a fair statement? 
 14   A.   Yes, that's a fair statement. 
 15   Q.   And where the truck came to a rest and you went over 
 16        to Ryan on the right side as you described crawling 
 17        over there, was the truck to the far right side of the 
 18        road when you got there? 
 19   A.   Yes. 
 20   Q.   And do you recall, and maybe you don't, but where the 
 21        road ended, going back towards Van Dyke, do you 
 22        remember the drop off that was there? 
 23   A.   Can you rephrase that question? 
 24   Q.   Do you know what a drop off is? 
 25   A.   Are you talking about like on the side of the road. 
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  1   Q.   Yes, not the traveled part of the road, not the gravel 
  2        dirt road but where the grass area would be on the 
  3        side dropping down, do you recall if it dropped down 
  4        at the side of that road? 
  5   A.   I don't recall.  The only thing I remember is just 
  6        throwing my bike off to the side. 
  7   Q.   If there was a drop off at the side of the road that 
  8        other people testified to where the accident happened, 
  9        you don't recall that one way or the other? 
 10   A.   No, I don't recall that. 
 11   Q.   When you looked forward to where Logan was, Mr. Dolan 
 12        asked you could you see him, and if I understand it 
 13        correctly, you said you were stopped and you weren't 
 14        really sure whether you were going to go towards Logan 
 15        or go towards the truck first; is that accurate? 
 16                   MR. DOLAN:  Objection.  That's a 
 17        mischaracterization of his testimony.  Go ahead and 
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 18        answer. 
 19   A.   I knew that I would be running towards Ryan.  I had no 
 20        thought in my mind that I would run towards Logan. 
 21   BY MR. McKENNA: 
 22   Q.   I'm sorry, go ahead. 
 23   A.   But I figured that Logan would meet at the truck as 
 24        well but he did not. 
 25   Q.   Do you know if Logan did come to the truck, do you 
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  1        recall one way or the other? 
  2   A.   I recall he did not come. 
  3   Q.   You're sure? 
  4   A.   Yes. 
  5   Q.   So if Logan said he did, you don't recall that? 
  6   A.   I don't recall him being there at all. 
  7   Q.   I guess I'm saying if he said that he did, your 
  8        testimony is you don't recall, not that it didn't 
  9        happen? 
 10   A.   I just, when I got to the truck, my eyes didn't leave 
 11        my friend Ryan. 
 12   Q.   Do you recall saying anything to Logan before you ran 
 13        over to where Ryan was? 
 14   A.   No. 
 15   Q.   Do you remember Logan saying anything to you that he 
 16        was going to go to get his parents or he was going to 
 17        call somebody? 
 18   A.   No.  As I ran towards the truck and started talking to 
 19        Ryan, he disappeared and I didn't see him the rest of 
 20        the day. 
 21   Q.   But at the time that you said that the truck had 
 22        stopped, you stopped your bike, threw it over to the 
 23        side, you could see where Logan was at, I'm assuming 
 24        the description there would be you turn to your left 
 25        or your right, I don't know which direction you're 
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  1        looking? 
  2   A.   As I threw my bike off to the side, I looked down the 
  3        road, down the straight road and I saw him down past 
  4        the truck. 
  5   Q.   If you took your bike and pushed it to the side of the 
  6        road, which would be the east side or the west side? 
  7   A.   East side. 
  8   Q.   So when you're doing that to the east side of the 
  9        road, which shoulder would Logan have been over? 
 10   A.   My left. 
 11   Q.   So is that the point where you put the bike on the 
 12        side of the road and you saw Logan after that or you 
 13        saw Logan before you put the bike on the side? 
 14   A.   I saw Logan before. 
 15   Q.   And you were able to see him, no problem? 
 16   A.   No problem. 
 17   Q.   And you don't know, other than what you told Mr. 
 18        Dolan, where the bike was other than turning and 
 19        seeing Ryan underneath the truck, right? 
 20   A.   Yeah. 
 21   Q.   You don't know where the bike was when you did that, 
 22        correct, his bike, the bike he was on? 
 23   A.   His bike, no, I did not know where his bike was. 
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 24   Q.   So the last, if I have this right, the last memory you 
 25        have of a bike that Ryan was using, he was actually 
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  1        pedaling it, the next memory, if I asked you where it 
  2        was, you don't know where? 
  3   A.   As I saw Ryan being dragged, I saw him being dragged 
  4        and I saw his bike underneath his car. 
  5   Q.   Do you know, when you say underneath the car, what 
  6        part of the car that was that you're describing it 
  7        being under? 
  8   A.   The front end of the car. 
  9   Q.   No problem for you seeing it? 
 10   A.   Yeah. 
 11                   MR. FITZGERALD:  The car is a pickup. 
 12                   MR. McKENNA:  He keeps calling it that. 
 13   BY MR. McKENNA: 
 14   Q.   There's only one vehicle involved, right? 
 15   A.   That's true. 
 16   Q.   By the way, this statement, where did it go, you have 
 17        it there, Exhibit 1, there's no date on that, is 
 18        there? 
 19   A.   No. 
 20   Q.   No idea when that was written? 
 21   A.   No. 
 22   Q.   Is that right? 
 23   A.   That's true. 
 24   Q.   No idea how many times it was written?  In other 
 25        words, like if you wrote it, rewrote it, changed it. 
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  1   A.   I only wrote it once, typed it on the computer and 
  2        didn't touch it. 
  3   Q.   What color was the truck? 
  4   A.   White. 
  5   Q.   If I asked you the color of the truck, you could tell 
  6        me that but if I asked you the model of the truck? 
  7   A.   Ford F-150. 
  8   Q.   You sure of that? 
  9   A.   In my head, I had memory of it being an F-150.  I 
 10        could not recall for certain. 
 11   Q.   Again, I don't want you taking this personal, and your 
 12        mom is sitting next to you and I don't want to get the 
 13        evil eye from her, but it's about finding out what you 
 14        really do know, and if I said to you do you know for 
 15        sure it was an F-150 or a GMC or a Chevy. 
 16   A.   It was definitely a Ford truck, not sure if it was 150 
 17        or 250 but I do know it was a Ford white truck. 
 18   Q.   So if everybody else said it wasn't, how is it that 
 19        you recall that it was an actual Ford truck? 
 20                   MR. DOLAN:  I'm going to object to the form 
 21        of the question.  Also, you're badgering the witness. 
 22        It's been asked and answered. 
 23                   MR. McKENNA:  I'm not badgering this 
 24        witness, Mr. Dolan.  God bless you for trying.  I 
 25        asked a very simple question. 
00070 
  1   BY MR. McKENNA: 
  2   Q.   If everybody else said it wasn't a Ford, how was it 
  3        you recall it being a Ford? 
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  4   A.   I don't know.  That's my memory. 
  5                   MARKED BY THE REPORTER: 
  6                   DEPOSITION EXHIBITS 2 & 3 
  7                   4:50 p.m. 
  8   BY MR. McKENNA: 
  9   Q.   Let me show you what's been marked as Exhibit 2 and 3. 
 10        Those are photographs that have been identified by the 
 11        owner of the truck as being his truck that was 
 12        involved in this accident, and can you see if that's 
 13        the same truck? 
 14   A.   Looks like the same truck, but I guess it's not a 
 15        Ford. 
 16   Q.   Again, I'm saying this as nicely as I can, what you 
 17        thought isn't accurate, correct? 
 18   A.   That's correct. 
 19   Q.   So can you say if everything else or anything else in 
 20        this statement or what you said is also as accurate as 
 21        whether it was a Ford F-150 that night? 
 22   A.   To my best of my knowledge, that's all I know. 
 23   Q.   Jeff, you were 14 when this accident happened or 15? 
 24   A.   I believe I was 13. 
 25   Q.   13? 
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  1   A.   Yes.  Three days before I turned 14. 
  2   Q.   My three boys told me, I didn't know this, that at 14 
  3        years and nine months, you're allowed to get a permit, 
  4        you heard anything like that? 
  5   A.   Uh-hum. 
  6   Q.   You heard the same stuff? 
  7   A.   Yeah. 
  8   Q.   So do you recall when you got a permit to drive? 
  9   A.   I don't recall exactly.  It was when I was 14. 
 10   Q.   You hadn't been driving a car at the time the accident 
 11        happened then, right? 
 12   A.   I don't recall. 
 13   Q.   You would have finished 9th grade that day with your 
 14        friends, that was your last day of freshman year as a 
 15        9th grader? 
 16   A.   I would have been 14.  I'm sorry, my bad.  I would 
 17        have been 14. 
 18   Q.   That's all right.  So as a 9th grader, you would have 
 19        been 14, finished up, you haven't been driving up to 
 20        point in time? 
 21   A.   No. 
 22   Q.   Is it your recollection, Jeff, that Logan was always 
 23        the one that was out in front of the two of you? 
 24   A.   Yes. 
 25   Q.   Is there a point in time that you recall that you were 
00072 
  1        the third person and not always the second or do you 
  2        recall that you were always the second? 
  3   A.   I do recall as we were at the intersection at 35 and 
  4        Van Dyke, Ryan had asked me to go in front of him, but 
  5        after that point, I was in the middle. 
  6   Q.   Do you know whose bike it was you were on? 
  7   A.   It was one of Matthew's. 
  8   Q.   You don't know whose, it came from their house, you 
  9        don't know if it was dad's, brothers, mom's? 
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 10   A.   No idea. 
 11   Q.   Was it not as fast as the one that Logan was on, was 
 12        that something to do with why he was up front, do you 
 13        recall? 
 14   A.   I don't recall that, no. 
 15   Q.   Jeff, if Logan returned over to where you were caring 
 16        for your friend under the truck and while you were 
 17        paying attention to Ryan like you were asked questions 
 18        by Mr. Dolan about other cars or people coming by, it 
 19        may have happened you were paying attention to Ryan 
 20        and don't recall everything else that was going on 
 21        around you; is that a fair statement? 
 22   A.   I guess that's a fair statement. 
 23   Q.   I don't know if you were asked this, I don't think so, 
 24        but you didn't happen to know or somebody give you the 
 25        names of the first responders that showed up the first 
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  1        time? 
  2   A.   No, no one gave me any names. 
  3   Q.   Or the names of whoever it was that drove you back to 
  4        the station on Van Dyke? 
  5   A.   I'm sure he gave me his name, I don't remember. 
  6   Q.   You don't recall their names?  Do you know, as you sit 
  7        here today, where the accident happened between 35 
  8        Mile and 36 Mile on Hipp Road, whether it was closer 
  9        to 35, closer to 36, or you have no idea? 
 10   A.   It was closer to 35. 
 11   Q.   You're sure of that? 
 12   A.   Uh-hum. 
 13   Q.   Is that yes? 
 14   A.   Yes. 
 15   Q.   Do you recall somebody at the scene of the accident 
 16        that had stopped and was swearing? 
 17   A.   I remember someone being upset after the firefighters 
 18        had taken over control, I remember someone being upset 
 19        but I don't remember who.  I do remember it was a 
 20        pedestrian, it was not a cop or firefighter. 
 21   Q.   When you say a pedestrian, you mean not an official 
 22        police or first responder? 
 23   A.   Yes, that's correct. 
 24   Q.   But you don't know if it was the driver of any of the 
 25        cars that were involved in this? 
00074 
  1   A.   I don't know.  I do not know if it was any of the 
  2        drivers. 
  3   Q.   Or a passenger of any of the cars, you don't know one 
  4        way or the other who it was? 
  5   A.   I just remember hearing someone very upset. 
  6   Q.   Swearing? 
  7   A.   Yeah, very upset. 
  8   Q.   I'm not going to say the words, there's some testimony 
  9        on it and I don't want to do that.  You say upset and 
 10        you're being very polite.  My question was swearing. 
 11        And by that you know I mean words you're not supposed 
 12        to say? 
 13   A.   Yes. 
 14   Q.   And that's what was being said? 
 15   A.   Yes. 
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 16   Q.   Ryan, you're wearing -- I'm sorry, Jeff, you're 
 17        wearing, is it a Fit Bit or something like that? 
 18   A.   Yes, it's a Fit Bit. 
 19   Q.   On the date of the accident, you didn't have a cell 
 20        phone? 
 21   A.   That's correct, I did not have a cell phone. 
 22   Q.   Didn't have a watch on you? 
 23   A.   I did not have anything. 
 24   Q.   So you had no way of referencing time? 
 25   A.   That's correct. 
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  1   Q.   And you don't have like contacts or glasses or 
  2        anything? 
  3   A.   No. 
  4   Q.   Is it a fair statement that while you don't know where 
  5        the impact occurred with the truck and you didn't see 
  6        the impact, that the aftermath of seeing Ryan under 
  7        the truck, you were able to observe, correct? 
  8   A.   Yes. 
  9   Q.   And if I asked you how far was Ryan dragged, you don't 
 10        know how far that was, right? 
 11   A.   I don't know how far it was. 
 12   Q.   And sometimes when you see these things and hopefully 
 13        you never see anything similar to this again, people 
 14        say things like it seemed to last forever and other 
 15        people say it went by, you don't know the timing of it 
 16        and you had no way to measure time from a cell phone, 
 17        from a watch or anything; is that correct? 
 18   A.   That's correct. 
 19   Q.   I introduced myself before the deposition to you and 
 20        my mom and said that myself and Mr. Fitzgerald 
 21        represent Ryan, and for what you did that night with 
 22        him, on behalf of his family and him, I want to thank 
 23        you.  I don't have anything else. 
 24                           EXAMINATION 
 25   BY MS. LYONS: 
00076 
  1   Q.   Jeff, my name is Sarah Lyons, and I represent an 
  2        individual by the name of Cheryl Everson.  Had he ever 
  3        heard that name before? 
  4   A.   I have not. 
  5   Q.   Do you know who she is? 
  6   A.   No. 
  7   Q.   Do you remember seeing a female at the scene of the 
  8        accident when you were with Ryan? 
  9   A.   I only recall seeing one female, she lent me her 
 10        phone, I think she had a house somewhere nearby, but 
 11        besides that, I don't remember. 
 12   Q.   Did you have any conversation with that female other 
 13        than, did she say use my phone? 
 14   A.   Yes.  I was talking to her, I don't remember about 
 15        what, small talk.  But it was something about the 
 16        accident. 
 17   Q.   So you testified that as you were, and correct me if 
 18        I'm wrong, you were traveling what you now know to be 
 19        35 Mile Road west towards Hipp, correct? 
 20   A.   Yes. 
 21   Q.   35 makes the turn into Hipp Road, correct? 
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 22   A.   Yes. 
 23   Q.   You said that you saw cars coming towards you and I 
 24        want to find out, were those cars that you saw coming 
 25        towards you when you were on 35 Mile Road before you 
00077 
  1        got to Hipp? 
  2   A.   They were on 35 Mile Road and as it turned on to Hipp, 
  3        I don't recall any cars ever being there until the 
  4        truck that hit Ryan. 
  5   Q.   So the truck is the only vehicle that you remember 
  6        being on Hipp Road? 
  7   A.   Yes. 
  8   Q.   Do you recall any car coming towards you as you were 
  9        heading down the hill before the truck hit Ryan? 
 10   A.   I don't recall any car being there. 
 11   Q.   So would it be fair to say you don't recall any car 
 12        coming towards you which would be heading southbound 
 13        on Hipp -- well, let me strike that. 
 14                   Do you know the difference between regular 
 15        headlights and high beam lights? 
 16   A.   Yes. 
 17                   MR. McKENNA:  Objection, form and 
 18        foundation.  At the time or now? 
 19   BY MS. LYONS 
 20   Q.   Well, now.  Let's start with now. 
 21   A.   Yes, I do. 
 22   Q.   Do you recall the time of the accident, did you know 
 23        the difference between regular lights and high beam 
 24        lights? 
 25   A.   At the time I did know the difference, yes. 
00078 
  1   Q.   Do you recall seeing a car heading southbound on Hipp 
  2        Road before the accident took place with high beam 
  3        lights on? 
  4                   MR. McKENNA:  Objection, form and 
  5        foundation. 
  6   A.   I don't recall any. 
  7   BY MS. LYONS: 
  8   Q.   Do you recall any car passing you just before Ryan was 
  9        hit heading southbound on Hipp? 
 10   A.   I don't recall. 
 11   Q.   Where is Matt Gonczar's house?  You said it was off of 
 12        36? 
 13   A.   On Van Dyke north of 36. 
 14   Q.   Does he live in the same neighborhood as Logan 
 15        Ganfield, do you know? 
 16   A.   I'm not sure of where Logan Ganfield lives. 
 17   Q.   Do you know whether -- let me strike that. 
 18                   You were going down the hill at the point 
 19        that you heard some commotion behind you; is that 
 20        right? 
 21   A.   That's correct. 
 22   Q.   And when you turned, did you see -- you said you saw 
 23        headlights and then you realized it was a truck, 
 24        correct? 
 25   A.   Yes. 
00079 
  1   Q.   Did you see, was that truck at the top of the hill or 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  2        was it heading down the hill at that point? 
  3                   MR. McKENNA:  Objection, form and 
  4        foundation.  Go ahead. 
  5   A.   As I turned around, I saw a truck at the top of the 
  6        hill starting to come down and that's when I saw my 
  7        friend Ryan. 
  8   BY MS. LYONS: 
  9   Q.   Did you have any conversation with the driver of that 
 10        truck after -- when you got to Ryan? 
 11   A.   The only conversation I remember is him telling me 
 12        that there's 911, he's calling 91 within and he's 
 13        really flustered and couldn't talk to him, so he 
 14        handed me the phone. 
 15   Q.   How many cars were involved in this accident? 
 16                   MR. McKENNA:  Objection, form and 
 17        foundation. 
 18   BY MS. LYONS: 
 19   Q.   How many vehicles, I should say. 
 20   A.   Just the one truck. 
 21   Q.   You were asked about somebody swearing at the scene, 
 22        do you know who that person was? 
 23   A.   I have no idea who that was. 
 24   Q.   Did you see who that person was? 
 25   A.   No. 
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  1   Q.   Did you understand why he was swearing? 
  2   A.   He seemed upset about the accident but -- 
  3                   MR. McKENNA:  Just objection to foundation, 
  4        calls for him to speculate as to what somebody was 
  5        thinking.  But go ahead. 
  6   BY MS. LYONS: 
  7   Q.   When I say do you know why, by the content of what he 
  8        was saying, do you know what he was saying? 
  9   A.   No, I do not know. 
 10   Q.   You didn't see that particular person, though? 
 11   A.   No.  I don't remember seeing him at all. 
 12                   MS. LYONS:  I don't have anything else. 
 13        Thank you very much. 
 14                   MR. MATHERS:  My name is Jason Mathers.  I 
 15        represent the driver of the white truck we've been 
 16        talking about. 
 17                           EXAMINATION 
 18   BY MR. MATHERS: 
 19   Q.   Let me start with this person that was yelling at the 
 20        scene.  Do you recall when you spoke to that person 
 21        you thought was a police officer telling him that this 
 22        individual that was talking to you was mad about you 
 23        being out there on the road? 
 24                   MR. McKENNA:  Objection, form and 
 25        foundation.  And hearsay.  Go ahead. 
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  1   A.   The one officer who did come up to me, I remember 
  2        him -- 
  3                   MR. McKENNA:  I guess I got to do it again, 
  4        seriously?  Something else. 
  5   A.   I remember him saying something towards that, but I'm 
  6        not sure.  Can you repeat the question? 
  7   BY MR. MATHERS: 
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  8   Q.   Yes.  You said you didn't really remember why this 
  9        person was upset. 
 10   A.   That's correct. 
 11   Q.   I read something or I heard something that would 
 12        suggest based on things that you said previously that 
 13        this person was upset about you boys on your bicycles 
 14        being out there on Hipp Road that evening, do you 
 15        recall him saying that? 
 16                   MR. McKENNA:  Objection, form foundation 
 17        and hearsay.  Go ahead. 
 18   A.   Now I do recall that, me saying that in my past 
 19        testimony, I believe it was a while ago, I do remember 
 20        hearing him saying something like that but I don't 
 21        think it was directed towards me.  I'm not sure. 
 22   BY MR. MATHERS: 
 23   Q.   What do you think you recall him saying? 
 24   A.   Something to the sort of why are these boys out at 
 25        this time.  Why are these boys out biking or something 
00082 
  1        like that. 
  2   Q.   You've testified and I think we have established that 
  3        there's a lot of details about this accident that 
  4        you're not really sure about; is that right? 
  5   A.   That's correct. 
  6   Q.   If the driver of another vehicle, not the truck, 
  7        testified that she was there at the scene of the 
  8        accident when this impact occurred, you don't dispute 
  9        that, do you? 
 10   A.   I don't dispute it, no. 
 11   Q.   If the driver of this other vehicle testified that at 
 12        some point they had their high beams on, while they 
 13        were heading southbound on Hipp Road, you don't 
 14        dispute that, do you? 
 15                   MS. LYONS:  I object to the form of the 
 16        question.  It's a mischaracterization of his 
 17        testimony. 
 18                   MR. McKENNA:  I'm going to actually 
 19        volunteer and disagree.  And it's him that can testify 
 20        to it, but go ahead. 
 21   A.   I don't recall any cars coming southbound with their 
 22        high beams specifically on. 
 23   BY MR. MATHERS: 
 24   Q.   You don't recall one way or the other? 
 25   A.   I don't recall. 
00083 
  1   Q.   You don't have a distinct memory that there wasn't any 
  2        cars headed southbound on Hipp Road? 
  3   A.   That's correct. 
  4   Q.   Let me ask you some more questions about things that I 
  5        think you don't have any knowledge but I just want to 
  6        make sure.  You don't have any personal knowledge 
  7        about the speed that that white truck would have been 
  8        traveling prior to when it applied its brakes? 
  9   A.   I don't know. 
 10   Q.   You testified that the white truck had its headlights 
 11        on, correct? 
 12   A.   That's correct. 
 13   Q.   Its normal headlights, not high beams? 
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 14                   MR. McKENNA:  Objection, form, foundation. 
 15                   MS. LYONS:  Same objection. 
 16   A.   I don't recall.  I don't recall if they were high 
 17        beams or not, I just remember seeing lights. 
 18   BY MR. MATHERS: 
 19   Q.   Earlier you said headlights but you don't know if it 
 20        was headlights or high beams? 
 21                   MR. McKENNA:  I think it's clear what he's 
 22        saying.  Mischaracterizing what he said and there's no 
 23        foundation.  Go ahead. 
 24   A.   By headlights, I just mean lights on.  I could not 
 25        tell you if they were brights from just turning around 
00084 
  1        and seeing the car pass.  I wouldn't be able to tell 
  2        you. 
  3   BY MR. MATHERS: 
  4   Q.   Some form of lights? 
  5   A.   Yes. 
  6   Q.   Fair enough.  You don't know how long, how much 
  7        distance the truck traveled after the impact occurred 
  8        with Ryan? 
  9   A.   I do not know the exact distance, no. 
 10   Q.   You were a Boy Scout; is that right? 
 11   A.   Yes. 
 12   Q.   Are you still a Boy Scout, in the Boy Scouts? 
 13   A.   No, I haven't been, no. 
 14   Q.   You got some kind of award from the Boy Scouts before 
 15        this accident? 
 16   A.   That's correct. 
 17   Q.   For your involvement with trying to help Ryan? 
 18   A.   Yes. 
 19   Q.   Did you have to -- there was an article in one of the 
 20        papers about that award, Romeo Observer? 
 21   A.   I believe so. 
 22   Q.   Did you ever see that article? 
 23   A.   Yes. 
 24   Q.   Did you have to like talk to a reporter or something? 
 25   A.   There was two officials, like Boy Scout leaders who 
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  1        asked me some basic questions about what I did.  But 
  2        besides that -- 
  3   Q.   I don't have a ton of copies of this but I can show 
  4        you one.  You recall seeing that article? 
  5   A.   Yes. 
  6   Q.   And it talks about, there was a ceremony, I think it 
  7        was maybe was it April or June of 2015? 
  8   A.   That sounds right. 
  9   Q.   And actually -- 
 10   A.   April of 2015? 
 11   Q.   I'm trying to connect the dots. 
 12   A.   April of 2015, I would have been in California. 
 13   Q.   One second. 
 14   A.   May have been 2014 is probably the year. 
 15   Q.   I'm looking right underneath your name there. 
 16   A.   It would have been 2014. 
 17   Q.   It was 2014? 
 18   A.   Yes.  2015, I would have been in California. 
 19   Q.   So it says April 14th. 
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 20   A.   Yes. 
 21   Q.   That sounds about right? 
 22   A.   Yes. 
 23   Q.   And that's when this ceremony occurred? 
 24   A.   We had a Court of Honor, we had two a year, after we 
 25        did our normal Court of Honor awards, my scoutmaster 
00086 
  1        handed me this award. 
  2   Q.   And at this Court of Honor, what exactly is that?  How 
  3        does that work? 
  4   A.   Basically, throughout the year people that, Boy Scouts 
  5        in our troop that get merit badges or get ranks, they 
  6        just get basically applause for it and get their 
  7        badges so they can put on their vests and shirts. 
  8   Q.   Do people other than just the Boy Scouts attend? 
  9   A.   Family members, I believe the person who gave me this 
 10        award was a Boy Scout official, but normal people do 
 11        not attend. 
 12   Q.   I think the article indicates that maybe Ryan and his 
 13        family were at this? 
 14   A.   I believe they were. 
 15                   MR. McKENNA:  Objection, form, foundation, 
 16        hearsay to the article.  Go ahead. 
 17   A.   I do remember them attending, yes. 
 18   BY MR. MATHERS: 
 19   Q.   So they were there? 
 20   A.   Yes. 
 21   Q.   And this was, you said, in April, 2014? 
 22   A.   Yes. 
 23   Q.   I only have one copy, so I have to wait for everyone 
 24        to take a look at it.  Can you look at the second 
 25        page, in the second full paragraph? 
00087 
  1                   MR. McKENNA:  Jason, before you get going, 
  2        can I just state an objection to all the questions 
  3        about hearsay and the foundation for the article?  Go 
  4        ahead. 
  5                   MR. MATHERS:  I'm sorry, can we have the 
  6        article marked as exhibit -- what number we on? 
  7                   MARKED BY THE REPORTER: 
  8                   DEPOSITION EXHIBIT 4 
  9                   5:11 p.m. 
 10   BY MR. MATHERS: 
 11   Q.   So what we're looking at, Exhibit 4, is a two-page 
 12        article in the Romeo Observer, it's about this Honor 
 13        Court ceremony that was held in April, 2014, right? 
 14   A.   Yes. 
 15   Q.   The second full article on -- the second full 
 16        paragraph on the second page, where it starts Fietsam 
 17        earned his medal, do you see that? 
 18   A.   Yes. 
 19   Q.   It goes on to say that you earned your medal in June 
 20        of 2013 while out on a bike ride with friends, one of 
 21        whom, Ryan Menard, was hit by a truck, trapped 
 22        underneath and dragged a short distance as the truck 
 23        came to a stop.  You see that? 
 24   A.   Yes. 
 25   Q.   You see where it says dragged a short distance? 
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  1   A.   Yes. 
  2   Q.   Do you know where this information in this article 
  3        would have come from you, correct? 
  4                   MR. McKENNA:  Objection, form and 
  5        foundation.  He has no idea where this person would 
  6        have gotten that information from. 
  7                   MR. DOLAN:  Let him answer the question. 
  8                   MR. McKENNA:  Wait a minute.  You get to 
  9        sit there politely and wait for me to make my legal 
 10        objection, and I've never told this young man not to 
 11        answer a question.  He didn't even start to answer 
 12        yet, Mr. Dolan. 
 13   A.   I have no idea who wrote this article or anything.  I 
 14        don't recall who wrote it or asked me anything about 
 15        it. 
 16   BY MR. MATHERS: 
 17   Q.   You said you spoke to your troop leaders, right, gave 
 18        them information? 
 19   A.   Not my troop leaders.  They're like -- I don't know 
 20        how to describe it.  They're more like -- I'm not 
 21        sure.  They're not my people I talk to every day, I 
 22        guess.  They're more of people that work at the actual 
 23        Boy Scout headquarter, wherever that was, and that 
 24        came down to interviewing me for this. 
 25   Q.   What do I refer to these people as so you know who I'm 
00089 
  1        talking about? 
  2   A.   I don't remember what their positions were or what 
  3        their names were. 
  4   Q.   Was it one person, two people? 
  5   A.   It was two people that were there. 
  6   Q.   Did they have names? 
  7   A.   They do.  I don't know their names, though. 
  8   Q.   When did you talk to them? 
  9   A.   I think it was a few months before I received the 
 10        award.  So it would have been late 2013.  I'm not sure 
 11        exactly when, though. 
 12   Q.   At some point was it brought to your attention that 
 13        there was going to be an article in the Romeo Observer 
 14        about the award? 
 15   A.   No, I don't think so. 
 16   Q.   When you spoke to these individuals that are 
 17        affiliated with the Boy Scouts about the accident, did 
 18        you tell them that the truck dragged Ryan a short 
 19        distance? 
 20   A.   I don't recall what words I used for how long he was 
 21        dragged.  I just recall telling them about what 
 22        happened. 
 23   Q.   You agree with me that that's how it appears in this 
 24        article? 
 25   A.   Yes. 
00090 
  1                   MR. McKENNA:  Objection, form and 
  2        foundation. 
  3   BY MR. MATHERS: 
  4   Q.   I'm saying I read that correctly, right? 
  5   A.   Yes, you read it correctly. 
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  6   Q.   Is it possible that you told these people associated 
  7        with the Boy Scouts -- 
  8                   MR. McKENNA:  Same objection. 
  9   BY MR. MATHERS: 
 10   Q.   -- relative to this award you were going to receive 
 11        that the truck dragged Ryan a short distance? 
 12                   MR. McKENNA:  Same objection. 
 13   A.   Yes, it could have been said.  I don't know exactly 
 14        like what I told them with distance-wise, I'm not 
 15        sure. 
 16   BY MR. MATHERS: 
 17   Q.   And not so much it could have been said, I'm asking 
 18        you if you could have said it? 
 19                   MR. McKENNA:  Same objection. 
 20   A.   I could have said it. 
 21   BY MR. MATHERS: 
 22   Q.   Because we already established you don't know how far 
 23        a distance after the impact the truck traveled, right? 
 24   A.   I don't know the distance. 
 25   Q.   So it could have been a short distance, it could have 
00091 
  1        been the other numbers that we floated out today? 
  2   A.   That's true. 
  3                   MR. McKENNA:  Objection, form and 
  4        foundation. 
  5   BY MR. MATHERS: 
  6   Q.   When you said that Matt got lost, Matt, is it Gonczar? 
  7   A.   Gonczar. 
  8   Q.   He just fell behind the group? 
  9                   MR. McKENNA:  Objection, form and 
 10        foundation.  He doesn't know what happened.  That's 
 11        why he said that. 
 12   A.   That's correct.  He just -- we lost him and we weren't 
 13        sure of how or why, he fell behind, so we thought we 
 14        would all meet back at his house. 
 15   BY MR. MATHERS: 
 16   Q.   Did he say anything to you?  You had no advance 
 17        notification that he was leaving the group? 
 18   A.   We had no idea that he was leaving, no. 
 19   Q.   So you're riding southbound on Van Dyke? 
 20   A.   Yes. 
 21   Q.   And Matt was riding behind the group? 
 22   A.   That's correct. 
 23   Q.   And then at some point you looked back and Matt's just 
 24        not there any longer? 
 25   A.   That's correct.  That's when we decided to go back. 
00092 
  1   Q.   Did you ever talk to Matt subsequently to find out 
  2        what happened to him? 
  3                   MR. McKENNA:  Hearsay, but go ahead. 
  4   A.   I did talk to him the next day.  He just said he got 
  5        lost, he lost us, he went ahead and I'm not sure 
  6        exactly what happened to him, but I did talk to him 
  7        the next day. 
  8   BY MR. MATHERS: 
  9   Q.   When you were talking to Ryan as he was under the 
 10        truck, were you on the passenger side of the vehicle 
 11        or the driver's side? 
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 12   A.   Passenger side. 
 13   Q.   And were you -- when -- you were standing up or 
 14        kneeling down? 
 15                   MR. McKENNA:  Objection, form, foundation. 
 16                   MR. MATHERS:  I'm asking him how he was 
 17        positioned. 
 18                   MR. McKENNA:  He already told us he was 
 19        laying down on the ground with him. 
 20                   MR. MATHERS:  I'm sorry if I missed it. 
 21   BY MR. MATHERS: 
 22   Q.   You were laying down? 
 23   A.   Yes. 
 24   Q.   You were laying down facing the same direction as the 
 25        truck facing northbound? 
00093 
  1                   MR. McKENNA:  Objection, form and 
  2        foundation. 
  3   A.   I was perpendicular to the truck.  I was facing 
  4        towards. 
  5   BY MR. MATHERS: 
  6   Q.   So you were facing west? 
  7   A.   Yes. 
  8   Q.   And your head would have been facing the vehicle and 
  9        your feet sticking out towards the east? 
 10   A.   Yes. 
 11   Q.   I'm trying to get a sense of how far on to the road 
 12        you were when you were talking to Ryan, how much road 
 13        there was to the right of the truck, to the east of 
 14        the truck. 
 15   A.   I don't recall.  It was on the right side of the road. 
 16        I'm not sure exactly the distance between. 
 17   Q.   How tall are you? 
 18   A.   I'm five-eleven. 
 19   Q.   How much of your body was still positioned on what you 
 20        would consider the roadway, on Hipp Road when you were 
 21        talking to Ryan? 
 22   A.   I'm not sure exactly. 
 23                   MR. FITZGERALD:  How tall was he when he 
 24        was 14? 
 25                   MR. MATHERS:  That's a good point. 
00094 
  1   A.   I'm not sure.  I was somewhere in between halfway in 
  2        the road, halfway off.  I'm not sure exactly.  I don't 
  3        remember. 
  4   BY MR. MATHERS: 
  5   Q.   And I'm just trying to get a sense, I'm not trying to 
  6        hold you to an exact number here, and counsel brings 
  7        up a good point, you weren't as tall two years ago as 
  8        you are right now. 
  9   A.   Uh-hum. 
 10   Q.   So do you think, you said you were about halfway. 
 11   A.   Somewhere around halfway, yes. 
 12   Q.   So maybe two to three feet, somewhere in between 
 13        there, it's not three, it's closer to two? 
 14   A.   I would not be able to tell you.  Not sure. 
 15   Q.   But about half of your body positioned from the far 
 16        right, far east part of the road to the vehicle? 
 17   A.   Yes.  There was a few feet probably. 
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 18   Q.   In that statement that you prepared, you indicate in 
 19        that larger paragraph, we had seen a car with 
 20        headlights behind us, so I assumed Ryan had moved to 
 21        the right like I did.  You see that? 
 22   A.   Yeah, I see it. 
 23   Q.   So what are you saying there, that you had seen a car 
 24        coming up from behind with headlights prior to this 
 25        impact? 
00095 
  1                   MR. McKENNA:  Objection, form and 
  2        foundation. 
  3   A.   I'm not sure of what he saw. 
  4   BY MR. MATHERS: 
  5   Q.   I'm asking you what you saw, it's your statement, you 
  6        said you saw headlights. 
  7   A.   I just moved to the side, I was staying on the side of 
  8        the road like I always do when I bike.  I don't 
  9        remember seeing them, the headlights until they were 
 10        at the top of the hill and they hit Ryan.  But I'm not 
 11        sure. 
 12   Q.   You don't recall? 
 13   A.   I don't recall. 
 14   Q.   You don't recall seeing headlights and then moving 
 15        your bike over to the right? 
 16   A.   I recall being on the right side of the road the 
 17        entire time. 
 18   Q.   You also in that same sentence, you also used the 
 19        words I assumed, talking about what Ryan would have 
 20        done. 
 21   A.   Yes. 
 22   Q.   You don't know what Ryan did? 
 23   A.   I don't know what Ryan did. 
 24   Q.   You don't know where Ryan was positioned on the 
 25        roadway when this collision occurred; is that right? 
00096 
  1                   MR. McKENNA:  I'm sorry, when what? 
  2                   MR. MATHERS:  The collision, impact. 
  3   A.   Yeah, I would not be able to tell you where he was. 
  4   BY MR. MATHERS: 
  5   Q.   On the roadway? 
  6   A.   On the roadway. 
  7   Q.   And finally, regarding the lighting conditions at the 
  8        time of the accident, I think if I take all of your 
  9        testimony together, you weren't sure if it was light 
 10        out, dark out, how dark it might have been; is that 
 11        right? 
 12   A.   I do not recall how dark it was. 
 13   Q.   You do recall it was getting dark as you were driving 
 14        on Van Dyke? 
 15   A.   Yes. 
 16   Q.   And that was prior to getting on to 35 Mile? 
 17   A.   Yes. 
 18   Q.   And that was prior to getting on to Hipp Road? 
 19   A.   Yes. 
 20   Q.   Do you know how long in between when you were riding 
 21        on Van Dyke and it was getting dark and this accident 
 22        occurred, how long a period of time? 
 23   A.   I could not tell you the amount of time. 
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 24                   MR. MATHERS:  That's all the questions I 
 25        have. 
00097 
  1                   MR. DOLAN:  I just have a couple fast 
  2        questions. 
  3                         RE-EXAMINATION 
  4   BY MR. DOLAN: 
  5   Q.   Neither you nor any of the other boys riding bikes had 
  6        helmets on, correct? 
  7   A.   That's correct. 
  8                   MR. McKENNA:  Objection, exceeds the scope. 
  9   BY MR. DOLAN: 
 10   Q.   Neither you nor any of the other boys riding the bikes 
 11        had any operable lights on your bicycles meaning a 
 12        light that was illuminated from battery source? 
 13                   MR. McKENNA:  Same objection. 
 14   A.   No, from what I know of what bike I was riding, I 
 15        didn't have any battery operated lights. 
 16   BY MR. DOLAN: 
 17   Q.   And neither you nor any other of the other boys had on 
 18        any clothing that had material in it that was stitched 
 19        in so it could reflect back on a light source; is that 
 20        correct? 
 21                   MR. McKENNA:  Same objection, also form and 
 22        foundation. 
 23   A.   I don't recall anyone wearing anything like that for 
 24        reflective purposes. 
 25   BY MR. DOLAN: 
00098 
  1   Q.   I just want to make sure I'm clear on your questions 
  2        based on the cross-examination that's happened here. 
  3        Do you have a specific recollection that at the time 
  4        you looked back, the pickup truck was traveling in a 
  5        downhill direction? 
  6   A.   Yes. 
  7                   MR. McKENNA:  Objection, form and 
  8        foundation. 
  9                   MS. LYONS:  I'm going to join. 
 10   A.   As I stopped my bike and turned, it was coming down 
 11        the hill, yes. 
 12                   MR. DOLAN:  I have no further questions. 
 13                         RE-EXAMINATION 
 14   BY MR. McKENNA: 
 15   Q.   Exhibit 4, there's no author listed, is there? 
 16   A.   I do not see an author. 
 17   Q.   And you don't know whether you were -- you don't 
 18        recall what you said, if you even talked to a 
 19        reporter; is that right? 
 20   A.   That's correct. 
 21   Q.   You have no idea if you were quoted correctly or not? 
 22   A.   That's correct. 
 23   Q.   If there were other cars coming southbound on Hipp 
 24        Road that day at or about the time of the accident, 
 25        you're not saying they weren't there, you just don't 
00099 
  1        recall? 
  2   A.   That's correct, I do not recall. 
  3   Q.   And as far as the exact location with respect to where 
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  4        the accident occurred, you don't know where that is 
  5        either, you don't recall, correct? 
  6   A.   That's correct. 
  7   Q.   And you hadn't been on the road, so there's no way for 
  8        you to have the concept of landmarks or anything to 
  9        tell you where things would have been? 
 10   A.   That's correct. 
 11   Q.   This was your first exposure to that road? 
 12   A.   It was, yes. 
 13   Q.   And as far as whether it appeared that there was a 
 14        hill or where something was on the hill or whether it 
 15        was top, bottom or middle, you're not exactly sure in 
 16        time, distance and speed for any of these events, are 
 17        you? 
 18   A.   I could not tell you any specific details. 
 19   Q.   And you were not presented with a copy of an article 
 20        from the Romeo Observer for you to be given an 
 21        opportunity to read it prior to publication for 
 22        accuracy, correct? 
 23   A.   That's correct. 
 24                   MR. McKENNA:  Nothing else. 
 25                   (Deposition was concluded at 5:26 p.m.) 
00100 
  1                      CERTIFICATE OF NOTARY 
  2   STATE OF MICHIGAN ) 
  3                     ) SS 
  4   COUNTY OF MACOMB  ) 
  5    
  6    
  7                   I, CAROLYN GRITTINI, certify that this 
  8        deposition was taken before me on the date 
  9        hereinbefore set forth; that the foregoing questions 
 10        and answers were recorded by me stenographically and 
 11        reduced to computer transcription; that this is a 
 12        true, full and correct transcript of my stenographic 
 13        notes so taken; and that I am not related to, nor of 
 14        counsel to, either party nor interested in the event 
 15        of this cause. 
 16    
 17    
 18    
 19    
 20                        ___________________________ 
 21    
 22                               CAROLYN GRITTINI, CSR-3381 
 23                               Notary Public, 
 24                               Macomb County, Michigan. 
 25        My Commission expires: July 15, 2017 
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Original Complaint, 
August 11, 2014 
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ATTACHMENT J 
 

Hearing Transcript on Macomb’s MSD and 
Menard’s MTA, 
August 29, 2016 
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

SHELLY MENARD, Conservator of
Ryan Menard, a Minor,

Plaintiff,

vs. Case No. 14-3145-NI

TERRY R. IMIG, SHARRYL ANN
EVERSON, MACOMB COUNTY DEPARTMENT
OF ROADS, and MACOMB COUNTY,

Defendants.
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PROCEEDINGS

BEFORE THE HONORABLE JAMES M. MACERONI (P-61759), JUDGE

Mount Clemens, Michigan - Monday, August 29, 2016

APPEARANCES:

For the Plaintiff(s): JAMES MC KENNA (P41587)
24825 Little Mack ave #200
St. Clair Shores, MI 48080
(586) 779-7810

FRANCIS M. FITZGERALD (P27273)
29829 Greenfield Rd, Ste 103
Southfield, MI 48076
(586)469-2100

For the Defendant(s): JASON R. MATHERS (P66022)
1050 Wilshire Dr. #320
Troy, MI 48084
(248) 649-7800

ADAM K. GORDON (P45106)
840 W Long Lake Rd Ste 600
Troy, MI 48098-6340
(248) 312-2800
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APPEARANCES: (CONTINUED)

For the Defendant(s): JOHN A. DOLAN (P28060)
42850 Garfield Rd #101
Clinton Township, MI 48038
(586) 263-5050

Susan L. Hassig, CSR-0939
Official Court Reporter
40 North Main Street

Mount Clemens, MI 48043
(586) 469-5851
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TABLE OF CONTENTS

Page
WITNESSES:

(No witnesses offered)

EXHIBITS: Received
(No exhibits offered)
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Mount Clemens, Michigan

August 29, 2015

At about 9:17 a.m.

_ _ _

THE CLERK: Menard versus Imig,

2014-3145-NI.

MR. DOLAN: Ready, your Honor. Good

morning, your Honor. May it please the Court.

Appearing on behalf of the defendants, Macomb County

and Macomb County Department of Roads, Jack Dolan.

THE COURT: Good morning.

MR. GORDON: Good morning, your Honor. Adam

Gordon appearing on behalf of the defendant, Sharryl

Everson.

MR. MATHERS: Jason Mathers on behalf of

defendant, Terry Imig.

THE COURT: Good morning.

MR. MC KENNA: Good morning, your Honor.

James McKenna on behalf of the plaintiff.

MR. FITZGERALD: Frank Fitzgerald, P27273 on

behalf of the plaintiff as well, your Honor.

THE COURT: Good morning to you both.

MR. MC KENNA: Judge, the first motion that

we have is a Motion to Amend the Complaint.

THE COURT: Correct.
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MR. MC KENNA: And the purpose of amending

the Complaint, in response to the defendant's motion

for summary there was an argument made in one of the

arguments about what was or was not included in the

Complaint in the original notice. What we are asking

the Court to do is let us incorporate the original

notice that was sent into the Complaint and add the

claim regarding berms and the berms claim, as you are

well aware of what happened and it came out through

multiple depositions. It does not change in any way

any need for any additional discovery or anything

else.

THE COURT: Okay. Response.

MR. DOLAN: Your Honor, we have two

arguments in opposition to the request to amend. The

first argument is that it is futile. And that's

based on all arguments that we set forth in our

Motion for Summary Disposition and supporting brief.

The second argument, your Honor, is that

what plaintiff is now seeking to do is to amend and

assert a theory which espouses and sets forth a

defect that was not in their original notice. So

they are obligated under the notice statute, MCLA

691.1404(1) to set forth the names of known

witnesses, the exact location and nature of the
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defect. In their original notice, on Page 2, I think

it was, there are basically two paragraphs, the first

paragraph says -- refers to the shoulder and width of

the road. Makes no reference at all to the width and

the shoulder as originating from a failure to repair,

it simply says that those are, you know, inadequate.

In the next paragraph, they talk about a

failure to maintain and repair resulting in potholes,

in wash-boarding and so forth. So what they are

really doing now is they are now saying that the

width of the road has at its origination a failure to

repair, so they have expanded beyond the scope of the

defect that they have described in their original

notice, which obviously that adds another argument

for us which is if you have not complied with the

notice statute you have not furnished the exact

nature of the defect. So for that reason, also, we

believe that it is not proper for them at this late

date to amend and restate the claim.

Further, your Honor, the claim that somehow

this has just become known through the course of

discovery is not really -- does not really hold water

since they are relying on claims of a lack of width

of the road that go back to witnesses who they had

actually received statements from back before they
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filed their notice of non-party fault. They received

statements from an Andy Meinhardt and another

statement from a Mr. Cerwinski, and there were claims

that the road had somehow been narrowed based on some

of that testimony. So for those reasons, your Honor,

we believe that the motion should be denied.

Further, as in our prayer for relief we

suggest that the Court might want to simply take that

under advisement pending an additional review of the

Motion for Summary Disposition since until we argue

the Motion for Summary Disposition you won't really

understand the full breadth of our futility argument.

THE COURT: Well, that was my intent

regardless, to take the both matters under

advisement.

MR. MC KENNA: Well, your Honor, could I

just briefly respond? In, in --

MR. GORDON: Before you do that, Jim, I just

want to be heard briefly on that motion.

MR. MC KENNA: On my Motion to Amend?

MR. GORDON: Yes, sir.

MR. MC KENNA: Go ahead.

MR. GORDON: And, again, on behalf of

Sharryl Everson, I don't take a position necessarily

for or against; however, the defense experts for
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Miss Everson have prepared in this case based on the

allegations in the Complaint, and Notice of Intent,

so I wish to be clear that should the Court take the

position that an amended pleading is allowable, I

would certainly like to make sure the Court

understands that I will need a little bit of time

anyway on behalf of my client to adequately prepare

my experts, only one of whom has been deposed at this

point before they are deposed in the case so that

they can have full opportunity to investigate the

defense theories, because of course as the Court is

aware, there is no joint liability in this State, so

we would need to vet that issue as well. Thank you,

your Honor.

THE COURT: All right. Anything to add?

MR. MATHERS: I don't, your Honor.

MR. MC KENNA: Your Honor, with respect to

Mr. Gordon, he's right, the road -- the liability

reconstruction expert, we haven't deposed him, so

he's going to have all the time he would ever need;

not an issue.

With respect to Mr. Dolan's arguments, there

is in the notice an indication of the width of the

road and a lack of maintenance, and so that I am not

taken out of context, the berm --
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THE COURT: My initial reading was that it

was in the notice but not in the Complaint, correct?

MR. MC KENNA: Yes. But the term, and it is

going to come up in the motion, berm is a term of art

with respect to roads and the debris that comes out

of a pothole. You know, the old saying, you ask

somebody how much dirt is in a 2-foot hole? There is

none, it's a hole. Now, where there was a road is

now 2-foot missing, that's what forms on the side of

the road, creates what's called the berm. We didn't

have that information until we took the depositions

of the road commission employees where they said the

road was never narrowed, but the accumulation of this

berm material artificially narrowed the roadway down

which is going to be part of this motion, so we

are -- we are simply saying let us put in what was in

the notice and make sure that all of that is there,

and it adds the term, berms, which their own people

admit is a maintenance and repair issue under the

statute.

THE COURT: So it is not that the road in

effect is not there, it is there, but there is a berm

there which in effect narrows the road.

MR. MC KENNA: Right.

THE COURT: Essentially.
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MR. MC KENNA: So unlike a case, your Honor,

where someone said, hey, you got a concrete road, you

are driving down the road and dust or debris or

whatever from something else accumulated there, the

road is now missing where the potholes are. Where

the road was is now berm, because it is cast off to

the edges where it is rutted, is now berm along the

edges. And as you'll see when you review our

exhibits, in April their director of records actually

made his own request, service request to take the

berms off of Hipp Road where the accident happened,

so it actually came from his, the boss at the request

of Don Brown, a Macomb County commissioner, that

removed those from Hipp Road. So below where the

berms are is still the road, but because there's

berms there you can't use it. So we are attempting

to just put in what they have told us, it

artificially narrowed the road down, it is part of

the improved portion of the road, when the berms are

removed the road is now back to being 20 feet wide.

THE COURT: All right. Thank you, Counsel.

All right. As to the Motion for Summary Disposition.

MR. DOLAN: Your Honor, we have two sets of

theories that we are proceeding on. The one set

involves the inadequacy of the notice, the other is
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substantive to the case itself. I am going to go

with the substantive portion first. And my intent

here, your Honor, first of all is to make sure and

state for the record that all of our arguments set

forth in our brief we restate, I'm not going to delve

into each one of them with a high degree at all

because I think that the Court has read the briefs

or -- and will carefully study this matter. My

purpose here is just to inform the Court as concisely

as I can as to what the, some of the real issues are

in this case during oral argument, so I will try to

be brief.

THE COURT: All right. Thank you, Counsel.

I do appreciate that.

MR. DOLAN: Your Honor, this case involves

an accident that happened on June 7th, 2013. It

happened in the evening hours sometime around

ten o'clock at night. At that time, three young men

had recently gotten out of school, out of high

school, including the plaintiff, who was 15 years

old. They took some bicycles, they departed from a

residential home and they began to operate their

bicycles.

After operating them for some time, they

decided to proceed up 35 Mile Road, which they did,
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and they turned and began to travel on Hipp Road.

Hipp Road between 35 and 36 Mile Road is a dirt road

that runs roughly in a north/south direction. The

boys were traveling in a northerly direction. They

began to travel down Hipp Road. As they traveled

down Hipp Road, the testimony of the plaintiff and

the other boys is that vehicles approached and passed

them. When that occurred, they would move over. The

testimony of some of the other bicyclists is that

they moved over either to the right or in some cases

to the left. The testimony of the plaintiff was that

they moved over to the right. So they had previously

had vehicles come along behind them and they moved

over and they were passed.

Meanwhile, as they are traveling down Hipp

Road, at some point one of the defendants, Mr. Imig,

turns and begins to travel down Hipp Road. His

testimony is that he travels in a straight line down

Hipp Road. Another important aspect of his testimony

is that he states that he is traveling as close to

what he calls the grass line as he can, which is

habit, his habit as he travels down roads that are

dirt and construction. So, in other words, he's

gotten over as close as he can to the edge of the

road, that's the way he travels down the roadways.
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He begins traveling down the roadway, and

the next thing that occurs is his testimony where he

states that at a distance of about 25 feet he

recognizes for the first time the presence of a

bicyclist in front of him. His indisputable

testimony is that he only has time to attempt to

apply the brakes, he doesn't have time to attempt to

steer, and a collision occurs with the plaintiff who

is operating his bicycle.

The testimony of the plaintiff is that he's

gotten over to the right as far as he can. The

testimony as to the area of impact is that it is over

close to what would be the passenger's side right

edge in front of the front bumper of the vehicle

operated by Mr. Imig.

Now, Mr. Imig also testifies in two

different depositions. First deposition is taken

before we are even brought into the case. During

that deposition, during examination, plaintiff's

counsel tries to get him to acknowledge that there

were bad road conditions that were affecting him,

that there were potholes, wash-boarding, and the

like. Mr. Imig outright disputes that with

Mr. McKenna who is cross-examining him, and says, no.

Mr. Imig's testimony without any question is that the
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road conditions did not involve -- were not involved

in his operation of the vehicle.

What makes this case very unusual,

particularly in the number of cases I've handled is

that there is absolutely no testimony from any of the

involved parties; from Mr. Imig, from Miss Everson,

or from the plaintiff, that the conditions of the

road actually caused the accident. Mr. Imig does not

testify to his vehicle fishtailing, does not testify

that he hit a pothole and lost control, does

not -- basically he simply says, I'm 25 feet away, I

don't have time to stop, and I hit this young person.

Now, there is some speculation on his part

that it may have taken him longer to stop, but that's

merely speculation on his part and as we attached to

our reply brief, plaintiff's own expert, Mr. Lee,

isn't commenting on whether or not in fact that

additional distance would occur. So what we have

really, your Honor, is something akin and similar to

a dart-out, something like a deer darting into the

highway, all of a sudden hears this presence in the

road and the operator of the vehicle is unable to

stop.

THE COURT: Well, except for the fact that

he was in the road to begin with, he's not
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coming -- he's not coming from the woods as a deer

would.

MR. DOLAN: No, he's in the road.

THE COURT: Right.

MR. DOLAN: No question about it. But the

recognition, what I am saying is the object in the

road is recognized, what is not in dispute in this

case is the object in the road is recognized when

he's about 25 feet away and a collision is inevitable

at that distance given perception/reaction time he

has no ability to stop, he's going to hit the

plaintiff, which in fact, plaintiff's next of friend,

which in fact is what occurred.

Meanwhile, the deposition of Miss Everson is

taken. Miss Everson in turn, she is asked the

question about potholes. She answers, no. There is

no testimony from Miss Everson that the road

conditions affected her ability to operate her

vehicle on that evening. So essentially what we have

is both drivers contributing absolutely nothing to

suggest that there is a condition in the road that's

caused the accident.

Meanwhile, we have the testimony of the

plaintiff. What is the plaintiff's testimony? The

plaintiff's testimony is that he moved over to the
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right, he does state that he was dodging potholes at

the time, and he also testifies, and importantly, and

something that's left out of plaintiff's response

brief is that he was expecting to be passed as he had

been passed before. So what we had, as I mentioned

from the beginning, is we have these boys starting

out down the road, they are passed a couple of times,

the plaintiff's next of friend recognized that there

was a vehicle behind him, he's expecting to be passed

only he's hit this time.

So, in other words, at this juncture the

most important participants in this matter don't

identify any road conditions that are defective,

number one, nor do they identify any causation, any

nexus between the condition of the road actually

causing the accident.

Now, what do we have? We have a lot of

people who testified the road conditions at other

times. We have people who live along the road who

testified to conditions on other dates and times, we

have some people who drive along the road who

testified of conditions, but we don't have anybody

who was there that night who was there involved in

the occurrence testifying to those conditions. That

doesn't create a question of fact, your Honor. That
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does not create a question of fact.

So, at any rate, essentially what's missing

in this case is any evidence that the road actually

played a role in the occurrence. This young man was

simply hit by the approaching vehicle. Obviously at

some point in time later this whole issue of what

caused Mr. Imig not to be able to see him becomes a

factor. Mr. Imig obviously said that his lights

were -- that he couldn't see because of the

approaching car's headlights which were blinding him.

Meanwhile, Miss Everson disputes that, so there is

certainly a dispute between those two as to what

happened. So, your Honor, it is our position that

simply there is no evidence that's competent and

material to establish a question of fact.

As the Court knows, governmental immunity is

narrowly drawn and construed, the exceptions are

broad, and it is up to the plaintiff to plead and

prove an exception which we don't believe occurred

here.

Turning, your Honor, to the next issue and

that involves the question of these, these berms and

the claimed formation of these berms. What they are

really talking about is they are talking about

cast-off from the road grading process which they are
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claiming happened in a way so that it covered up some

of what formerly was a portion of the roadbed.

In response to that, first of all, the

competent and material testimony that that in fact

occurred doesn't exist. Secondly, and more

importantly, under the applicable case law, that is

not actionable. I have cited two cases that are very

important for the Court to carefully look at. The

one is sort of the seminal case in this area, the

Nawrocki case which stands for the proposition that

it's got to be a condition within the roadbed itself

that is the instrumentality of injury. It's got to

be the roadbed, the condition of the roadbed that

causes the injury.

The second case I cited, your Honor, which

is an order of the Supreme Court but which

nonetheless, because it indicates the reason for its

issuance is binding precedent, is Haggerty. Haggerty

has often been referred to as the dust cloud case,

but Haggerty was more than the dust cloud. In

Haggerty there was both dust that had formed above

the road and there was also a sand-like material

along the edge of the road covering a portion of the

road. In Haggerty the Court said if there is

material, even if it's from the road itself that's
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accumulated on top of the roadbed, it is not

actionable. It is not actionable because it is a

loose material on top of the roadbed, it is not the

road bed itself, and also it doesn't bring into play

the portion of the road that is designed for

vehicular travel. We believe strongly that Haggerty

controls in this case on that point. And again, this

isn't a case of a back and forth between myself and

Mr. McKenna on whether that's a question of fact,

this is question of law and the law must be

interpreted with those exceptions narrowly drawn and

the grant of immunity as a broad grant.

Finally when we get to this question of

what's called disability glare, which would be the

whole headlight issue, that your Honor, is controlled

by the case of Haliw, H-a-l-i-w versus Sterling

Heights. That case stands for the proposition that

you must have a, quote, persistent defect, close

quote, in order to sustain a cause of action. The

road must be in a condition where it is defective at

all times, not just part of the time. And what's

really argued here is that because the road is

narrow, glare conditions can arise. Well, glare

conditions arise when headlights are operational and

the background is dark enough so that the headlight

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

illumination becomes -- creates a glare condition.

It doesn't operate, you know, in the middle of a

summer day at high noon, it operates only under those

conditions.

The idea that the road width itself, in and

of itself, is a persistent defect, just isn't

supportable. The road width doesn't involve the

condition of the roadbed. It is a dimension of the

road, just like the length of the road, or the

steepness of the road. It is not a condition of the

actual substantive part of the road, the roadbed.

Those, your Honor, are, are the arguments we

have. I do have other arguments on the different

materials, on the language of the statute. I think I

have adequately briefed those. If the Court does

have questions on those, I would be glad to answer

them.

Also, we have pointed out that both the Road

Department and the County are currently in the

lawsuit, only one of us should be in the lawsuit. We

pointed out that there is no claim for the shoulder.

By the way, they are proposing to amend

their Complaint, I think they are acknowledging that

under Grimes.

Turning your Honor quickly to the notice
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arguments, we have essentially have two arguments

under the notice statute, MCL 691.1404(1). First,

our argument is that the Rowland case, Rowland versus

Washtenaw County Road Commission, was a significant

change in the law. Rowland essentially overturned

earlier decisions which had grafted onto the notice

statute what would be called a prejudice exception.

If you didn't give proper notice, as long as you

could establish there was no prejudice, then you were

relieved from the notice conditions. In Rowland the

Court said that that Court was overruling those

earlier cases and the Court iterated right at the

very beginning of the opinion that the case stands

for the proposition that the statute must be

interpreted as it's written.

Now, there had been an earlier Court of

Appeals case which, you know, as I expected the

plaintiffs cited, that is Rule, R-u-l-e,

which is -- versus Bay City, 12 Michigan Appeals 503,

1968, a very old and early Court of Appeals case

which essentially held that the term witness means

eyewitness. And it is our position, your Honor,

under a textualist approach, which is what

this -- the Court now follows, in reading the

statute, that you can't -- that by limiting the term,
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witness, in the statute to eyewitness, it is grafting

on, just like what was disallowed in Rowland, a

meaning that's not in the statute itself. Certainly

if the Court wanted to limit the application of the

term, witness to eyewitness, the Court would have

used that term, eyewitness. It did not. It uses the

term, witness.

The next thing that the Court has to look at

carefully is the term, at the time, in that statutory

section. It is our belief that the Court means at

the time that the notice is furnished. So, in other

words, if up to that point and time the perspective

plaintiff has gathered information and has witnesses

identified, those should be disclosed. The reason,

of course, is that we should have a full opportunity

to investigate the matter, information that they have

should be passed along.

In this case, Keith Cerwinski who was not

named on the notice but who is named on each of their

witness lists, they took a statement from him just

like they did Andy Meinhardt. They put Andy

Meinhardt, who is now deceased, by the way, they put

him on the Notice of Intent but they didn't put

Mr. Cerwinski. So essentially that's our argument

there.
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Then our next argument very quickly was that

they failed to provide us the exact location of the

defect. They have given us basically a range of

locations, and as testimony has developed in the

case, locations are all over the place. Both of

their witnesses have testified that they can't

identify the exact location of the accident.

In the response brief, Mr. McKenna has

referenced in argument and attached in support some

information and is claiming that the location is that

the vehicle came to rest 20 feet north of the drain.

If you carefully read the attached documents he has

in support, they don't support the notion that the

accident actually happened at that location. And the

cases that he cites to rebut my argument include

where additional information is attached to a notice,

for example, a police report or a photograph. In

fact, in this case, they did attach the police

report, but right in the notice they said the police

report has the wrong location. So they really didn't

attach anything that assists the Court or assists

really in our case the Road Department in identifying

the location. They didn't attach a photograph that

shows the defective condition, they didn't attach a

photograph showing any surrounding landmarks, they
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didn't attach any measurements or drawings or

anything else. So our position, your Honor, again,

is that the exact location is -- has not been

correctly identified.

Thank you, your Honor.

THE COURT: All right. Thank you,

Mr. Dolan.

MR. GORDON: Before Counsel starts, your

Honor, just briefly on behalf of Miss Everson, and I

only speak on this record because Paragraph 2 of the

Road Commission's motion has some conclusionary

statements regarding liability or fault, I should

say, on the part of Miss Everson. I have not filed a

formal objection or response to this motion, but just

couldn't allow this record to go silent for me on

that point.

THE COURT: All right. Briefly, Counsel.

MR. GORDON: There is clear evidence on the

part of Miss Everson based on her testimony that she

did nothing wrong with respect to this particular

occurrence. And again, no need to elaborate, not

relevant for the issues before this Court. But I

just didn't want to be silent and have those

allegations be made without response. Thank you.

THE COURT: All right. Thank you, Counsel.
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All right. Who wants to respond?

MR. MATHERS: Your Honor, as you might

imagine there is also testimony in evidence that

Mr. Imig did not do anything wrong.

THE COURT: I'm well aware. All right.

MR. MC KENNA: If it please the Court, your

Honor.

THE COURT: Go right ahead, Mr. McKenna.

MR. MC KENNA: Thank you, your Honor.

Your Honor, it is a good thing that Mr. Dolan doesn't

get to make the decision in what he's arguing to you,

and I know that you will, if you haven't already done

so, carefully review the cases and I'll try to go in

reverse order to his argument.

THE COURT: That's fine.

MR. MC KENNA: But with respect to the

notice, your Honor, his Complaint is about two,

people, the Cerwinskis, they were at the movies that

night. The Rowland case, fortunately that was my

case, I know that case very well, it was a case about

120 days, and I had a client that came to me at

140 days, and the case law used to say no harm no

fall on the notice. There is nothing about Rowland

that has anything to do with witnesses and what

eyewitnesses are.
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What Mr. Dolan also fails to point out to

your Honor is that on June 14th -- now there's only

4 houses on Hipp Road.

THE COURT: On that road.

MR. MC KENNA: On June 14th, Mr. Cerwinski,

the gentleman that he's saying he didn't get notice

of, actually phoned in or sent in a Complaint to his

client telling them that not only is this road bad,

now this is a week after my client was hurt, but also

tells them that my client was hit the week before.

So 4 months before we have to give them the Notice of

Intent they already have that information. And

there' only 4 houses, if they wanted to go knock on

the door. Now, we gave notice, and it's Exhibit 0,

we gave notice to like 5 different county entities

from Hackel to the Road Commission. When we took

depositions, we got e-mails, we had to come to you to

get the e-mails.

THE COURT: Right.

MR. MC KENNA: Did anybody ever go measure?

Did anybody go out? They didn't do anything. And

then there's the Complaints, there's three of them

before they actually go to fix the road, they can't

explain why they didn't go out to do anything to the

road. Now, what's interesting is Mr. Dolan says that
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there are no questions of fact with respect to the

notice of the defects. When we took the depositions

of Mr. Hoeffner, the director of roads, Mr. Ciavatta,

superintendent for maintenance, and Scislowicz who

runs the Washington District, they all admitted that

they do not go out on a service request and perform

work that's not required under the statute.

Now, when you look at our exhibits you will

see there are 15 complaints before June 4th. There

were only three or four in the succeeding years

preceding this, or sorry, preceding years. The

problem was M53 was being worked on and people were

driving on it as they were tearing up the road.

THE COURT: They are using it as bypass,

correct?

MR. MC KENNA: And they knew about it. And

they knew that they needed to increase inspections,

maintenance and repair. And our theory, and we've

said this repeatedly before you, is violation of the

statute, maintenance and repair. So we send them a

notice that identifies where this happens.

Now, Mr. Dolan said, well, we attached the

police report, we are being singled out for our

candor. And by the way, this is the layperson that's

sending this, and not -- it is signed by Mrs. Menard,
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the mother of the 15-year old boy.

THE COURT: Right.

MR. MC KENNA: She identifies an address, an

Apel drain, a physical location, and puts all of that

in there. They already have in their own records,

Mr. Cerwinski, and when they get the notice they

don't do anything with it anyway. They had been out,

unfortunately, not when they should have been, but on

June 12th one of the workers who was out on a hernia

surgery, he got back and you will see in our

response, and we asked, why didn't you guys do

anything, and I asked the one woman that I think was

very candid, she is the clerk, she would get the

fax(s) or the e-mails with the complaints, and she

would give them to her boss, and we asked all of them

from the superintendent to the director, why didn't

you guys do something. Nobody knew. Miss Page did,

though. She said Tim's right-hand man, Byron Kalka

(phonetic) was out on hernia. Now, you know what day

he came back, Judge? June 12th. Do you know what

day they went out to fix the road? June 12th. Okay.

So they have these complaints, they don't go out

unless there is a violation of statute because the

county won't waste money just going down a road when

there is nothing wrong. For every service request
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which are complaints, they went out on that road and

they found a defect. On June 4th they went out. Oh,

they didn't go out. On June 7th he gets hurt. On

June 10th, on June 12th there's 3 more complaints.

When they finally get out, the road needs to be

repaired. So as far as the notice goes, we gave them

notice. And I cited a case, and I'm not really good,

never have been from law school, but it's in the

brief and I'm going to try and be brief, but there is

a case that we cited where they gave the wrong

address and the Court held it was sufficient notice

to let them know where the problem was.

There is another case where there is a

pothole 5 minutes into a state park, and the

description is 5 minutes in from the gate, held to be

sufficient notice. So as far as the notice goes, I

don't think that argument applies.

Now, what's interesting is that Mr. Dolan is

asking you to be a strict textualist, doesn't want

you to read anything, but when you get to Argument 9,

I believe that's the one where he's trying to get you

to put into the statute that it is the proximate

cause like in a Robinson kind of case that's not

there, so he's not being a strict textualist when

he's asking you to do that, but he's also not being a
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strict textualist when he dealt with my response to

his affirmative defense. And I pled 2.111(f), I

think is the court rule, that if you don't plead it

it is waived.

Now, the statute for notice is 691.1404(1).

And it is a two-part statute. It is notice of injury

and being a strict contextualist you have to use that

conjunction because it's two parts, and defect in the

highway. Mr. Dolan has had two opportunities to file

affirmative defenses. And the only affirmative

defense that he pled was a defect regarding injury,

notice of injury alone. And I'll ask you to take a

look and you will see, he didn't complain about

defect, notice of the highway, or witnesses or

anything else, and has not amended or done anything

further with it.

Now, with respect to causation, they don't

have an expert that will testify regarding causation

on the roads. There are, however, overlooked in what

he cited, it's Exhibit F. We have a woman, Pamela

Brookes, who doesn't have anything to do with this

case. She is a security guard for Ford Motor

Company. She and the other woman that she did work

with would flip a coin and whoever lost had to drive

along Hipp Road, but before they left they would go
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to the bathroom because the road was so bad she said

it would shake the pee out of her.

Now, Mr. Dolan also mentions that there was

nobody that was on that road that day that testified

about the condition of the road. What he fails to

mention is that because of Van Dyke's closure,

Michael Ganfield, the father of one of the boys that

was riding a bike on that road, drove that route

home, that very same road, where he described

potholes 1 to 2 foot, 6 inches deep. Mrs. Menard who

had drove that road to drop her son off to where they

were having this bonfire described the conditions of

the road. Two first responders that we have attached

their testimony have testified regarding the

condition of the road, and it is only in the area

where they are responding to the plaintiff. We don't

have a photo, the State Police unfortunately did us

no favors and said, click, here's a picture, but

these first responders testified what we didn't have

when the notice was sent was Miss Everson's

testimony, and she said that she looked out when

the -- she is passing the pickup truck that hit this

boy and she saw where the accident was and she said

the truck went two and-a-half car lengths after the

point of impact. We have the testimony, and we have
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attached it from Andy Meinhardt and the first

responders about the truck was just north of the Apel

drain, a known physical location, our notice

identifies it, our notice identifies an address.

Mr. Dolan also fails to point out to you,

your Honor, that he personally received two letters

from Cathy Meinhardt and Jane Meinhardt who gave the

description of where the accident occurred at that

night. He doesn't attach it to his motion, because

it creates a question of fact that he doesn't want to

deal with. But both of those women, the mother and

the daughter, testified they went out, they were

there that night, they saw what happened, and they

gave their description of it, and Mr. Dolan received

that and has not attached it, because it doesn't help

him.

So we have the testimony of the people that

live on the road, we have the testimony of the first

responders, and by the way, what is missing, again,

is that they were all asked questions regarding the

condition of the road, being safe, reasonable,

maintained, all of the words that are in the statute,

and it's for a jury to decide whether that statute

was complied with, not Mr. Dolan, it is for a jury to

determine proximate cause, not Mr. Dolan, it is for a
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jury because I've got these two attorneys who aren't

part of the motion that want to make a record that's

going to determine whether their clients did

something wrong or not, and also determine the

credibility of their testimony regarding what they

did and where they did it at. Not for you as a

matter of law, because there are questions of fact.

So on the -- on the issue of witnesses, there is

un-rebutted testimony from all of those that's

attached as group Exhibit F that deals with what they

saw, how the road was in violation of the statute,

how it was dangerous.

The issue of width, Mr. Dolan keeps wanting

to restate my argument and our claim and he hasn't

done justice to what we have been saying because we

are not claiming that they needed to redesign a

roadway. We are not claiming that they should have

gone out there and added a shoulder. Now, granted,

it is in the notice, that's not part of our theory,

and it's always been failed to maintain the road.

What you will see, and we have detailed to the page,

from Scislowicz, the superintendent, from his boss,

and from the director of roads that the removal of

berms is a requirement to comply with the statute.

Berms are the accumulation of road, not debris that
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blew in, not something that just came, the road was

torn up because they had semi-trucks, big utility

vehicles, cars doing 60 miles an hour up and down

that road.

THE COURT: Any traffic that otherwise would

have used 59.

MR. MC KENNA: That road was maybe four cars

a day these people testified to until this Van Dyke

project.

Now, you'll also see that not only were they

aware of it, in March we attach a service request

from a woman named Nancy Buchanan and Nancy Buchanan

said, you guys better get a plan, because something

is going to happen? There's -- this road is being

torn apart, you better come up with a plan. They

never came up with one.

THE COURT: Who is this witness?

MR. MC KENNA: Nancy Buchanan. It's a

document that's part of the county's service

requests. It is Exhibit G.

THE COURT: Okay.

MR. MC KENNA: And she is telling them

prophetically 3 months before it happens this is

going to happen. In April, Don Brown, I've never met

Mr. Brown, I've heard of Mr. Brown as a commissioner.
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He apparently knows Mr. Hoeffner, Hoeffner is the

Director of Roads, so Hoeffner writes his own service

request to his own department to go out and take

these berms off of the roadway.

Now, I can't think of a better word than

disingenuous and be polite, but it is disingenuous to

say that there is road under a berm, but because we

allowed debris to pile up on it we are not

responsible for that part of the road anymore. And

there is testimony from the people responsible that

by allowing these berms to accumulate it narrows down

the traffic. And we have testimony, affidavits from

experts. Now, the other thing that's interesting --

THE COURT: It narrows the road essentially

is what you are saying.

MR. MC KENNA: Narrows the road down.

THE COURT: Right.

MR. MC KENNA: And what ends up happening,

and there is no dispute, there is not even an

affidavit from Mr. Dolan that that road wasn't

15 feet. It is normally 20 feet. Gravel-to-gravel

is the way they describe that, where the gravel ends

and it's topsoil, that's the end of the road.

On 35 Mile Road, that road is wider than on

Hipp Road. At Hipp Road you have a truck that's
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7-foot wide, and you have a Buick that's 7-feet wide,

and both of the drivers said that there wasn't enough

room for somebody to stand between these two vehicles

without getting hit. There was no room for the

plaintiff.

Now, Mr. Everson testified that if the other

car wasn't there he would have had room to go around

the plaintiff, or Mr. Imig, forgive me, Mr. Imig.

The plaintiff testified that he couldn't get over to

the right anymore because there were potholes.

Mr. Imig testified that the plaintiff's bike was at

about a 45-degree angle at the time that he hit him,

which would be consistent with his testimony that I'm

going around potholes, not able to get over out of

the way, not on a 20-foot road where you'd have a

7-foot truck, 7-foot car, and you still have 6 feet

left, where on 35 Mile Road there wasn't a problem,

the cars were able to go around him or there was just

one, but they created a condition from a lack of

maintenance that our expert says is a proximate cause

of funneling these people together.

On the issue of glare, there is a persistent

problem on a narrow road. It gets worse at night,

but there's cars with lights on that can affect your

vision during the day, but I would even -- I would
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make the argument that at night it is persistent

every night, that you have narrowed that road so much

that Miss Everson was directed off of M53, she said

she had never been on that road before, her

description it is dark, and it is narrow. And we

have high beams. It will be a question for the jury,

did she turn them on right away? How long did she

have them on on this dark, narrow road? But then

Mr. Imig testifies that he's blinded when he comes

over a hill by this other woman's headlights so

that's why he doesn't see my 15-year old client on a

bike, that he runs him over. So there's questions of

fact on the credibility of these people, there's

pieces of evidence that Mr. Dolan is leaving out on

witnesses and on issues.

With respect to the -- just to go back to

the notice, the caselaw is very clear that this is a

notice to be signed by lay people, the average

citizen. And it makes it very clear that you don't

want to preclude the average citizen from having

their day in court by some hyper-technicality. But I

don't know how you get anymore hyper-technical than

two people, Cerwinskis, are at the movies that night

and he's complaining that we didn't tell them about

two people that weren't even there, when he in fact
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had their information and knew about this on the 14th

of June, 7 days after. If the purpose of this

statute is to allow them to go fix what's broken and

the notice is to tell him where it was at, they knew

before we sent them a notice from Mr. Cerwinski on

the 14th, come out and fix this road in front of my

house, and this is the road where a boy got hit on a

bike. But he's not telling you that.

Judge, I'm sure there's -- I am -- I think

I'll rely on the briefs, but I wanted to just go back

to one argument, and that is on the Motion to Amend.

There's no way we could have known what the testimony

of the road people would be about berms and whether

it is maintenance and a repair item until we took

their depositions.

In the notice it mentions the width of the

road. Whether it is artfully drafted or not artfully

drafted is not the issue. Does it put them on notice

that your complaint is about width? Does it put them

on notice as to where it is at? And this case Rule,

Rule's not been overruled. Ironically, every case

Mr. Dolan cited on the notice is an unpublished case.

He's trying to get you to read something

non-contextual into Rowland, but all of these other

cases that he cites all come to the same conclusion.
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Plaintiff failed to list people who were there. If

you are an eyewitness you need to notify them. We

didn't notify them about two people that were out at

the movies with each other that night. I think it is

stretching credibility. I'll rely on -- I know you

have got a busy court and you are going to take this

under advisement.

Judge, one last thing, I was going to let

Mr. Fitzgerald take care of this but, you know, our

client, we moved everything to get that case eval

done, he's at college in Idaho.

THE COURT: Right.

MR. MC KENNA: You have a settlement

conference on the 29th, I think, of September.

THE COURT: Okay.

MR. MC KENNA: Please tell us we don't have

to bring him back from Idaho.

THE COURT: You do not.

MR. FITZGERALD: Thank you.

THE COURT: All right. All right. I know

you probably want to respond. I am taking it under

advisement. If there is anything that Mr. McKenna

said that you want to respond to, I am just going to

ask you to put it in a supplemental by Friday.

MR. DOLAN: Okay. I filed a reply brief.
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MR. MC KENNA: Thank you, your Honor.

MR. DOLAN: The only thing I will say, what

is regrettable on this case, your Honor, is the

personalization by Mr. McKenna directed towards me.

I take exception to that. I don't appreciate being

personalized in arguments and when he refers to

disingenuous and applies that to me, he's telling me

that I am a liar.

MR. MC KENNA: No, Mr. Dolan.

MR. DOLAN: I have practiced for 39 years.

MR. MC KENNA: Only the County, not him.

I'm telling you right now, if you took it that way, I

apologize. When I say Mr. Dolan on behalf of his

client, I am only referring to the County.

THE COURT: All right.

MR. DOLAN: I've been listening to it for a

long time.

THE COURT: I could see where he gets that

impression, Mr. McKenna, but you know, we are all

adults here.

MR. MC KENNA: Thank you, your Honor.

THE COURT: All right.

MR. GORDON: Your Honor, given the

procedural posture in the case, and the fact that

Mr. Menard won't be available, can our
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representatives be available by phone as well on the

29th?

THE COURT: Yes. That's fine.

MR. GORDON: Thank you.

MR. DOLAN: And that goes for all defense

parties, correct, your Honor?

THE COURT: Yes.

MR. DOLAN: Thank you.

(Proceedings concluded at 10:05 a.m. )

_ _ _
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  1                   STATE OF MICHIGAN 
  2          IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 
  3    
  4   SHELLY MENARD, Conservator of RYAN 
  5   MENARD, a Minor, 
  6                     Plaintiff, 
  7              vs.                  Case No. 14-3145-NI 
  8                                   Hon. James Maceroni 
  9   TERRY R. IMIG, SHARRYL ANN EVERSON 
 10   and MACOMB COUNTY DEPARTMENT OF ROADS, 
 11                     Defendants. 
 12   ____________________________ 
 13    
 14              The Deposition of ED NOVAK, 
 15              Taken at 67795 Van Dyke Road, 
 16              Washington Township, Michigan, 
 17              Commencing at 10:15 a.m., 
 18              Wednesday, March 9, 2016, 
 19              Before Meghan D. Lowry, CSR-8869. 
 20    
 21    
 22    
 23    
 24    
 25    
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  1   APPEARANCES: 
  2    
  3   JAMES McKENNA 
  4   Thomas, Garvey & Garvey, PC 
  5   24825 Little Mack Avenue 
  6   St. Clair Shores, Michigan 48080-3224 
  7   586.779.7810 
  8   AND 
  9   FRANCIS M. FITZGERALD 
 10   Francis M. Fitzgerald PC 
 11   35752 Harper Avenue, Unit A 
 12   Clinton Township, Michigan 48035-3276 
 13   586.469.2100 
 14        Appearing on behalf of the Plaintiff. 
 15    
 16   JASON R. MATHERS 
 17   Harvey Kruse, PC 
 18   1050 Wilshire Drive, Suite 320 
 19   Troy, Michigan 48084-1526 
 20   248.649.7800 
 21        Appearing on behalf of the Defendant Terry R. Imig. 
 22    
 23    
 24    
 25    
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  1   JOHN A. DOLAN 
  2   York, Dolan & Tomlinson, PC 
  3   42850 Garfield Road, Suite 101 
  4   Clinton Township, Michigan 48038-5026 
  5   586.263.5050 
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  6        Appearing on behalf of the Defendant Macomb County 
  7        Department of Roads. 
  8    
  9   SARAH L. LYONS 
 10   The Hanover Law Group 
 11   25800 Northwestern Highway, Suite 400 
 12   Southfield, Michigan 48075-8403 
 13   248.233.5532 
 14        Appearing on behalf of the Defendant Sharryl Ann 
 15        Everson. 
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00006 
  1   Washington Township, Michigan 
  2   Wednesday, March 9, 2016 
  3   10:15 a.m. 
  4                            ED NOVAK, 
  5        was thereupon called as a witness herein, and after 
  6        having first been duly sworn to testify to the truth, 
  7        the whole truth and nothing but the truth, was 
  8        examined and testified as follows: 
  9                   MR. DOLAN:  Let the record reflect that 
 10        this is the deposition for discovery of Mr. Novak, 
 11        it's being taken pursuant to notice. 
 12                   EXAMINATION 
 13   BY MR. DOLAN: 
 14   Q.   Mr. Novak, my name is Jack Dolan.  I represent the 
 15        County of Macomb and the Macomb County Road 
 16        Department.  Throughout the course of the deposition 
 17        please allow me to completely finish each question 
 18        before you answer so you fully understand the question 
 19        before answering.  Respond with a yes or no where 
 20        appropriate so we fully understand your response.  If 
 21        you don't understand a question, I'll attempt to 
 22        rephrase it. 
 23                   If at the conclusion of the deposition, 
 24        upon circumspection you feel any earlier answer was 
 25        incorrect or needs clarification, alert me to that and 
00007 
  1        I'll give you the opportunity to so clarify. 
  2                   Would you please state your you full name 
  3        and current business address. 
  4   A.   My name Edwin C. Novak, Jr. and my current address is 
  5        2070 Grass Lake Avenue, and that's Lake, Michigan 
  6        48632. 
  7   Q.   On this particular matter, when were you first 
  8        consulted? 
  9   A.   That was sometime in September of 2013. 
 10   Q.   Had any contact been made with you prior to September 
 11        of 2013? 
 12   A.   No. 
 13   Q.   Who contacted you? 
 14   A.   Mr. Fitzgerald. 
 15   Q.   And did you have a telephone conference with him 
 16        initially? 
 17   A.   Yes, sir. 
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 18   Q.   Did you then consult with him in person? 
 19   A.   Later, yes. 
 20   Q.   When was the first time you consulted with him in 
 21        person? 
 22   A.   I don't know the exact date, but I met him on site on 
 23        Hipp Road. 
 24   Q.   Do you know how many times you consulted with him back 
 25        in 2013? 
00008 
  1   A.   No. 
  2   Q.   Was it more than once? 
  3   A.   Yes. 
  4   Q.   Do you know how many occasions it would have been as 
  5        opposed to the dates? 
  6   A.   In person or -- 
  7   Q.   Either telephonically or in person. 
  8   A.   No, I don't remember. 
  9   Q.   But it was more than one, correct? 
 10   A.   Yes. 
 11   Q.   Now, at the time you consulted with him you had 
 12        previously served as an expert, correct? 
 13   A.   Correct. 
 14   Q.   And in conjunction with your service as an expert, 
 15        there's information that you want to acquire prior to 
 16        rendering an opinion. 
 17   A.   Yes. 
 18   Q.   Okay.  In this instance, did you, in your 
 19        consultation, review with Mr. Fitzgerald or anyone 
 20        else the information that you thought was important 
 21        for you to have in rendering an opinion? 
 22   A.   Yes. 
 23   Q.   And was it at the first meeting that you gave that 
 24        information to Mr. Fitzgerald, or whomever, or was it 
 25        at a subsequent meeting where that request or list of 
00009 
  1        needed information was furnished? 
  2   A.   I'm sorry, but I lost track.  What information?  Just 
  3        give me an idea. 
  4   Q.   Yeah, I'll rephrase.  Okay? 
  5   A.   Yeah, please. 
  6   Q.   Let me just rephrase.  Okay. 
  7                   Before rendering opinions, you have to have 
  8        information, correct? 
  9   A.   Yes. 
 10   Q.   So do you make it a practice to make a request for 
 11        certain information as part of your duties as an 
 12        expert? 
 13   A.   Yes. 
 14   Q.   You want certain information available to make 
 15        opinions. 
 16   A.   Yes. 
 17   Q.   And when you make that request, do you do it in 
 18        writing or you do you do it orally or both? 
 19   A.   Just orally. 
 20   Q.   Okay.  And in this instance, did you make a request 
 21        for information? 
 22   A.   No.  Mr. Fitzgerald told me the information he was 
 23        going to send me and I felt that was adequate. 
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 24   Q.   Okay. 
 25   A.   And in addition, I went to the site and made 
00010 
  1        observations that basically provided me with the 
  2        information I felt I needed to know. 
  3   Q.   Well, did you feel it was important, prior to 
  4        rendering opinions, to have information with regard to 
  5        the weather at the time of the accident? 
  6   A.   Well, that's a factor. 
  7   Q.   Okay.  Did you acquire that information before 
  8        rendering opinions? 
  9   A.   No. 
 10   Q.   Did you feel it was important to have knowledge as to 
 11        how the accident itself happened prior to rendering 
 12        opinions? 
 13   A.   That was a factor, but that wasn't the only factor. 
 14   Q.   Well, did you acquire information prior to rendering 
 15        opinions as to how the accident had happened? 
 16   A.   I don't remember. 
 17   Q.   Okay.  So you may have rendered opinions without even 
 18        knowing how the accident happened, correct? 
 19                   MR. McKENNA:  Objection, form, foundation. 
 20        Go ahead. 
 21   BY MR. DOLAN: 
 22   Q.   What's going to happen again -- 
 23                   MR. McKENNA:  He knows what's going to 
 24        happen.  Just ask him questions.  I'll object. 
 25                   MR. DOLAN:  Please, don't interfere. 
00011 
  1   BY MR. DOLAN: 
  2   Q.   Throughout the deposition if someone objects, I only 
  3        ask that you focus on me because -- 
  4   A.   Right. 
  5   Q.   -- I don't want you to lose train of the question that 
  6        was asked. 
  7   A.   Right.  Please, ask again because now I -- 
  8                   MR. DOLAN:  Can you repeat that -- 
  9                   MR. McKENNA:  We're going to get a video 
 10        camera and point it at you at the next deposition. 
 11                   MR. DOLAN:  Well, listen -- 
 12                   MR. McKENNA:  The next time you raise your 
 13        hand and point at me or something or make one of these 
 14        useless facial gestures, I want it recorded. 
 15                   MR. DOLAN:  Do you know what I want 
 16        recorded, is you taking your phone, turning your light 
 17        on and sticking it right in my face while I'm 
 18        trying -- 
 19                   MR. McKENNA:  I have the video.  Do you 
 20        want it? 
 21                   MR. DOLAN:  Yeah, I would.  I would like 
 22        it.  Thank you. 
 23                   If you don't mind, can you repeat the 
 24        question? 
 25                   (The following portion of the record was 
00012 
  1                   read by the reporter at 10:21 a.m.: 
  2                   Q.  So you may have rendered opinions 
  3                   without even knowing how the accident 
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  4                   happened?) 
  5   A.   Did I render an opinion before I knew how the accident 
  6        happened? 
  7   BY MR. DOLAN: 
  8   Q.   Yes. 
  9   A.   No. 
 10   Q.   Okay.  When did you gather knowledge about how the 
 11        accident happened? 
 12                   Did you -- by your answer, I'm assuming you 
 13        at some time gained knowledge as to how the accident 
 14        happened, correct? 
 15   A.   I acquired knowledge over a period of time, yes. 
 16   Q.   When did you first begin to acquire knowledge about 
 17        how the accident happened? 
 18   A.   In September of '13. 
 19   Q.   What information did you receive? 
 20   A.   I received a letter and some photographs and I think a 
 21        brief description of the -- and I'm not sure of this, 
 22        I'm not sure if the accident -- if there's any mention 
 23        of the accident.  I think there's a mention of a child 
 24        that was run over by a pickup truck in there.  I knew 
 25        there was a child run over, I'm not sure whether if 
00013 
  1        that was told to me on the telephone conversation or 
  2        if that was in a letter, but I knew it when I went out 
  3        to visit the site. 
  4   Q.   Who provided the letters? 
  5   A.   Mr. Fitzgerald. 
  6   Q.   They were written by him or someone else? 
  7   A.   It was written by him. 
  8   Q.   The description that you referred to, was that in 
  9        writing or verbal? 
 10   A.   In writing. 
 11   Q.   Who provided that? 
 12   A.   Mr. Fitzgerald. 
 13   Q.   Was that a letter or something else? 
 14   A.   It's a letter. 
 15   Q.   That would have been around September of 2013? 
 16   A.   Yes. 
 17   Q.   Okay.  When did you first render an opinion on this 
 18        case? 
 19                   MR. McKENNA:  Objection, form and 
 20        foundation. 
 21   A.   I didn't render an opinion, I formulated an opinion 
 22        over a period of time. 
 23   BY MR. DOLAN: 
 24   Q.   Well, when did you communicate your opinion to 
 25        Mr. Fitzgerald or Mr. McKenna or someone else on this 
00014 
  1        case? 
  2                   MR. McKENNA:  Same objection. 
  3   A.   I don't know that I ever communicated an opinion. 
  4   BY MR. DOLAN: 
  5   Q.   Did you explain to them your thoughts or impressions 
  6        on the case at some point in time? 
  7                   MR. McKENNA:  Same objection. 
  8   A.   Various aspects. 
  9   BY MR. DOLAN: 
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 10   Q.   Well, in 2013 did you provide them any opinions or 
 11        thoughts or aspects regarding the case? 
 12                   MR. McKENNA:  Same objection. 
 13   A.   I think during 2013, yes, we discussed various aspects 
 14        of -- I had not formulated all of my conclusions by 
 15        that time, but we talked about those that I had 
 16        formulated. 
 17   BY MR. DOLAN: 
 18   Q.   So there were conclusions that you had formulated back 
 19        in 2013; is that correct? 
 20                   MR. McKENNA:  Objection, form and 
 21        foundation. 
 22   A.   Yes. 
 23   BY MR. DOLAN: 
 24   Q.   Do you know when those were formulated in 2013? 
 25   A.   I can't give you specific times, no. 
00015 
  1   Q.   Well, let me ask you this:  By the beginning of 
  2        October, had you formulated any conclusions regarding 
  3        this case? 
  4                   MR. McKENNA:  Same objection. 
  5   BY MR. DOLAN: 
  6   Q.   October of 2013 is what I mean. 
  7                   MR. McKENNA:  Same objection. 
  8   A.   I would say -- I would have to look at the -- I would 
  9        have to look and see when the sieve analysis was done. 
 10        I formulated conclusions when the sieve analysis were 
 11        done on the samples that I submitted to a contractor. 
 12        That's when I formulated, started formulating my 
 13        second phase of conclusions. 
 14   BY MR. DOLAN: 
 15   Q.   Okay.  Was there a first phase of conclusions that you 
 16        formulated? 
 17   A.   Yeah, based on examination of the site. 
 18   Q.   When did you formulate the conclusions on the first 
 19        phase? 
 20   A.   That was in mid-September when I visited the site.  I 
 21        visited the site twice. 
 22   Q.   And at the time you formulated your first phase 
 23        conclusions, had you received any photographs? 
 24                   MR. McKENNA:  Objection as to form, 
 25        foundation. 
00016 
  1   A.   Yes. 
  2   BY MR. DOLAN: 
  3   Q.   What photographs did you receive? 
  4   A.   You, I believe, have the letter that Mr. Fitzgerald 
  5        sent to me and those photographs are on that letter. 
  6   Q.   I have the letter that he had sent to you? 
  7                   MR. FITZGERALD:  Off the record. 
  8                   (Off the record at 10:27 a.m.) 
  9                   (Back on the record at 10:27 a.m.) 
 10   BY MR. DOLAN: 
 11   Q.   Well, I'm asking you, though, based on your memory, do 
 12        you know what photos you had reviewed at the time you 
 13        made your first conclusions? 
 14   A.   No. 
 15                   MR. McKENNA:  I'm going to continue to 
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 16        object.  If you can give me a continuing so I don't 
 17        have to keep interrupting you.  But he has opinions 
 18        that he was retained to give, not conclusions and you 
 19        keep referring to them in that sense.  I don't believe 
 20        there's any foundation that he has finalized things 
 21        that are not going to or may change.  But as long as I 
 22        can a have continuing objection to that, I won't 
 23        interrupt the rest for that objection. 
 24   BY MR. DOLAN: 
 25   Q.   Let's try to clear this area up.  You stated -- 
00017 
  1                   MR. McKENNA:  Jack -- 
  2                   MR. DOLAN:  Your objection is noted, Jim. 
  3                   MR. McKENNA:  Can I have a continuing 
  4        objection to that or do you want me to continue to 
  5        interrupt? 
  6                   MR. DOLAN:  No, you can have a continuing 
  7        objection. 
  8                   MR. McKENNA:  Thank you. 
  9   BY MR. DOLAN: 
 10   Q.   You stated that you formulated conclusions, correct? 
 11   A.   I misspoke. 
 12   Q.   Okay. 
 13   A.   I only formulated opinions. 
 14   Q.   You didn't formulate -- 
 15   A.   You said did I form conclusions and that mislead me 
 16        and I only formulated opinions. 
 17   Q.   Okay.  So your testimony so far -- 
 18   A.   So -- 
 19   Q.   Let me just ask the question -- 
 20   A.   So I was mislead and I apologize. 
 21   Q.   Throughout your retention on this matter you 
 22        formulated opinions, correct? 
 23   A.   I formulated opinions. 
 24   Q.   In your testimony thus far, where you've stated that 
 25        you formulated a conclusion, would it be that you 
00018 
  1        actually formulated an opinion at that time? 
  2                   MR. McKENNA:  Objection. 
  3   A.   I formulated an opinion, yes, sir. 
  4   BY MR. DOLAN: 
  5   Q.   Okay.  So there was a first phase where you formulated 
  6        opinions, there was a second phase where you 
  7        formulated opinions, correct? 
  8   A.   Further opinions, yes. 
  9   Q.   Prior to -- just speaking generally, before you 
 10        formulate opinions in a case where you serve as an 
 11        expert, do you request photographs, if any, that are 
 12        of the area where the occurrence took place? 
 13   A.   Well, I would request photographs if they weren't 
 14        provided to me, but in this case they were provided to 
 15        me without requesting them. 
 16   Q.   Were the photographs that you took that were provided 
 17        photos that were taken at the time of the occurrence 
 18        or at sometime after? 
 19                   MR. McKENNA:  Hang on.  I think you 
 20        misspoke, Jack.  You said photographs that you took. 
 21   BY MR. DOLAN: 
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 22   Q.   The photographs that you were provided in this matter, 
 23        were they photographs that were taken at the time of 
 24        the occurrence or at sometime later? 
 25   A.   The occurrence of what? 
00019 
  1   Q.   The accident that is the subject matter of the 
  2        lawsuit. 
  3   A.   I don't know. 
  4   Q.   Did you ever establish the date that the photographs 
  5        were taken? 
  6   A.   No. 
  7   Q.   Would the date -- 
  8   A.   Excuse me.  But I believe some of them are dated, and 
  9        if my memory serves me some of the photographs were 
 10        taken after the accident. 
 11   Q.   Would the length of time between the photograph and 
 12        the accident be of importance to you in formulating 
 13        your opinions? 
 14   A.   My opinion, no. 
 15   Q.   Were you provided any measurements in this case? 
 16   A.   Yes. 
 17   Q.   Prior to formulating and giving any opinions in this 
 18        case, did you make a request to receive measurements 
 19        or were they just given to you? 
 20   A.   I made no request for measurements. 
 21   Q.   Generally speaking, when you render opinions in cases, 
 22        if you're not provided them do you request 
 23        measurements, if any? 
 24   A.   If I need measurements, I usually get them myself. 
 25   Q.   Did you believe that you needed any measurements in 
00020 
  1        this case? 
  2   A.   Yes. 
  3   Q.   What, if any, measurements did you obtain in this 
  4        case? 
  5   A.   I measured the width of the roadway. 
  6   Q.   And what occasion did you measure the width? 
  7   A.   When I was on the site. 
  8   Q.   And how many times were you on the site? 
  9   A.   Twice. 
 10   Q.   On each time you were on the site, did you take 
 11        measurements of the width of the road? 
 12   A.   No. 
 13   Q.   You indicated, I think, the first time you were on the 
 14        site was September 13th; is that correct? 
 15   A.   I didn't say that. 
 16   Q.   I apologize and I withdraw that question. 
 17                   It was actually September 2013, sometime in 
 18        September; correct? 
 19   A.   Yes. 
 20   Q.   On that occasion, did you take any measurements? 
 21   A.   Yes. 
 22   Q.   When was the second time you were on the site? 
 23   A.   About four or five days after that. 
 24   Q.   Did you take any measurements at that time? 
 25   A.   Yes. 
00021 
  1   Q.   What did you measure? 
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  2   A.   The width of the roadway. 
  3   Q.   Did you measure it at the same location you had 
  4        measured it earlier? 
  5   A.   I only measured it once, and I believe I measured it 
  6        the second time I was there. 
  7   Q.   Okay.  Other than measuring the width of the roadway, 
  8        did you take any other measurements? 
  9   A.   No. 
 10   Q.   Now, in rendering your opinions as an expert on road 
 11        cases, is it your practice to try to determine the 
 12        location where the accident took place? 
 13   A.   Usually not.  That's already been determined for me. 
 14   Q.   Okay.  In this instance, did the information you 
 15        received from Mr. Fitzgerald in your opinion show you 
 16        where the accident took place? 
 17   A.   Basically, yes. 
 18   Q.   What did he provide to you that told you where the 
 19        accident took place? 
 20   A.   That's an ambiguus question for me to answer. 
 21   Q.   Well, I'm just asking you, what did you receive from 
 22        him that established where the accident took place? 
 23   A.   Some basic instructions. 
 24   Q.   Pardon me? 
 25   A.   Basic instructions. 
00022 
  1   Q.   Was it something in his letter that told you that -- 
  2   A.   No. 
  3   Q.   -- or was it something else? 
  4   A.   Just said up there about where that sign is, so many 
  5        feet from the post, approximately there. 
  6   Q.   So was he on the site with you? 
  7   A.   Yes. 
  8                   MR. McKENNA:  There you go. 
  9   BY MR. DOLAN: 
 10   Q.   And he generally was the one telling you where he 
 11        thought the accident took place? 
 12                   MR. McKENNA:  Objection to form and 
 13        foundation. 
 14   A.   Yes. 
 15   BY MR. DOLAN: 
 16   Q.   Did anyone else tell you where the accident took place 
 17        who was on the site that day? 
 18   A.   Would you repeat that question? 
 19   Q.   Did anyone besides Mr. Fitzgerald tell you where the 
 20        accident took place? 
 21   A.   No. 
 22   Q.   At any time in rendering your opinions, did you 
 23        receive any other information other than from 
 24        Mr. Fitzgerald as to where the accident took place? 
 25   A.   No. 
00023 
  1   Q.   So all the opinions you rendered in this case have 
  2        been based on what Mr. Fitzgerald told you with 
  3        respect to where the accident took place, correct? 
  4                   MR. McKENNA:  Objection, form and 
  5        foundation.  It assumes facts that aren't in evidence, 
  6        and it misstates what he's testified to. 
  7   BY MR. DOLAN: 
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  8   Q.   You can answer. 
  9   A.   Yes. 
 10                   MR. McKENNA:  Can you repeat that question 
 11        for me, please? 
 12                   (The following portion of the record was 
 13                   read by the reporter at 10:36 a.m.: 
 14                   Q.  So all the opinions you rendered in 
 15                   this case have been based on what 
 16                   Mr. Fitzgerald told you with respect to 
 17                   where the accident took place, correct?) 
 18                   MR. McKENNA:  And he hasn't rendered any 
 19        opinions in this case, Counsel, you haven't asked him 
 20        for any, so from a foundational standpoint your 
 21        question is also deficient. 
 22   BY MR. DOLAN: 
 23   Q.   Excuse me, but I think we just went through the fact 
 24        that you've given opinions in this case, not 
 25        conclusions, correct? 
00024 
  1   A.   Just opinions. 
  2   Q.   And when you give an opinion you're rendering an 
  3        opinion.  Giving an opinion or rendering an opinion to 
  4        you is the same thing? 
  5                   MR. McKENNA:  Objection.  It's argumentive. 
  6   A.   It may be. 
  7   BY MR. DOLAN: 
  8   Q.   Okay.  Well, for purposes of my questions, if I use 
  9        the term "give" or "render," please, assume that I'm 
 10        using them interchangeably.  Okay? 
 11   A.   Okay. 
 12   Q.   Now, prior to rendering your opinions in this case or 
 13        giving your opinions in this case, did you receive any 
 14        statements from witnesses? 
 15   A.   Only in reading depositions. 
 16   Q.   Was that a -- did that apply to the opinions you gave 
 17        that were second phase opinions, or did that apply to 
 18        the opinions you gave that were first phase opinions? 
 19   A.   What do you mean by first and second phase opinions? 
 20   Q.   You've testified that you gave opinions which -- and 
 21        used the term first phase. 
 22   A.   I used the term first phase? 
 23   Q.   Yes. 
 24                   MR. McKENNA:  Objection.  Foundation, form. 
 25   BY MR. DOLAN: 
00025 
  1   Q.   You indicated that you gave testimony in the first 
  2        phase and in the second phase. 
  3   A.   Oh, yes.  I'm sorry. 
  4   Q.   That's all right. 
  5   A.   I understand what you mean.  Now rephrase the 
  6        question. 
  7   Q.   No problem.  That's all right.  You testified that 
  8        during the first phase you gave opinions; correct? 
  9   A.   Right.  That's when I looked at the site and I had no 
 10        more information than just my visual observation of 
 11        the site. 
 12   Q.   Okay.  Good enough.  So, the opinions then on the 
 13        second phase you had additional information, correct? 
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 14   A.   Yes. 
 15   Q.   Can we just go over what information you had at that 
 16        time? 
 17   A.   On the first phase? 
 18   Q.   On the second phase. 
 19   A.   On the second phase, now I knew what materials the 
 20        roadway consisted of. 
 21   Q.   Now, your opinions on the second phase, at that point 
 22        in time, do you recall the date that you gave those 
 23        opinions? 
 24   A.   I'm just estimating, but I think somewhere we have the 
 25        papers, but I think it's around the 17th of September. 
00026 
  1   Q.   Of what year? 
  2   A.   '13. 
  3   Q.   Now, just so the record is clear, we've talked first 
  4        phase, we've talked second phase.  Were there opinions 
  5        that you gave at a later date than the first phase and 
  6        second phase in this case? 
  7                   MR. McKENNA:  Jack, you keep saying "gave" 
  8        and you interchange that with if he had opinions.  And 
  9        it assumes facts that aren't in evidence 
 10        foundationally that he gave these to anybody.  There's 
 11        a difference between him having them and you using the 
 12        term "gave" as if they were given to someone. 
 13   BY MR. DOLAN: 
 14   Q.   Well, did you have opinions during the first phase or 
 15        second phase that you didn't give to Mr. Fitzgerald? 
 16   A.   Well, let's deal with the real word.  As you read 
 17        depositions, you find and you get more information. 
 18        As you get more information, that adds to what you 
 19        know about Hipp Road and its ability to meet the 
 20        statutes of its ability to meet the repair and 
 21        condition requirements. 
 22                   So as we go along, I started to develop a 
 23        list of those things that Hipp Road was deficient in. 
 24        And I kept adding to the deficiencies.  Do you see 
 25        what I mean? 
00027 
  1   Q.   Go ahead.  Finish, please. 
  2   A.   So that's what I'm talking about.  My opinions on Hipp 
  3        Road kept expanding and expanding and expanding as I 
  4        accumulated more and more information on Hipp Road. 
  5   Q.   Well, throughout the course of all opinions that 
  6        you've rendered up until today, did your 
  7        identification as to the location where this accident 
  8        took place change from the information that you had 
  9        from Mr. Fitzgerald back when you had opinions on the 
 10        first phase? 
 11   A.   There's one thing that I can say about my opinion on 
 12        where the accident took place, and that is that you 
 13        don't know where it took place, the man that hit the 
 14        child doesn't know where it took place, the 
 15        respondents indicated they didn't know where it took 
 16        place.  And I don't think from reading the depositions 
 17        that anybody knew -- could say here's where it took 
 18        place; therefore, I can't say where it took place 
 19        either. 
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 20   Q.   Prior to rendering opinions in this matter, did you 
 21        review any weather records? 
 22   A.   Yes. 
 23   Q.   When did you do that? 
 24   A.   Well, I did it several times. 
 25   Q.   Do you recall the earliest time you did that? 
00028 
  1   A.   No. 
  2   Q.   Do you recall the latest time you did that? 
  3   A.   Yes, yesterday. 
  4   Q.   From where were the weather records derived? 
  5   A.   I believe they indicated -- they said something about 
  6        the Washington Station if I remember right, but I'm 
  7        not sure. 
  8   Q.   Okay.  What period of time did the weather records 
  9        apply to? 
 10   A.   The only thing I was interested in was the last rain 
 11        record before the accident took place. 
 12   Q.   The very last time it had rained? 
 13   A.   Very last time.  That's all I was interested in. 
 14   Q.   Did it matter how much it rained that time? 
 15   A.   Yes, it did to me. 
 16   Q.   So you were simply looking to see the earliest point 
 17        in time to the accident, meaning the date closest to 
 18        it, how much rain was on that date, correct? 
 19   A.   Yes.  Not date, but dates. 
 20   Q.   Okay.  I want to make sure I'm clear on your answer. 
 21        Were you looking at weather records for the most 
 22        recent date it had rained?  Or were you looking for 
 23        multiple days where it may have rained? 
 24   A.   To make it simple, there was a rain period, a rainy 
 25        period where rain occurred day after day, and I was 
00029 
  1        looking for that rain to see if it was just a single 
  2        rainstorm or whether we had a rainy period because it 
  3        does make a difference. 
  4   Q.   Okay.  All right.  Now, I'm going to hand you a copy 
  5        of a document here.  I think everybody has it.  I 
  6        brought extra copies if you guys need it. 
  7   A.   Yes, I'm familiar with this. 
  8                   MR. McKENNA:  Off the record. 
  9                   (Off the record at 10:45 a.m.) 
 10                   (Back on the record at 10:49 a.m.) 
 11                   MARKED FOR IDENTIFICATION: 
 12                   DEPOSITION EXHIBIT 1 
 13                   10:49 a.m. 
 14   BY MR. DOLAN: 
 15   Q.   I'm showing you your curriculum vitae.  This was 
 16        furnished to us in response to discovery requests.  So 
 17        please take a minute and review it and tell me if you 
 18        think this is the latest version of your curriculum 
 19        vitae. 
 20   A.   Yes, this is my latest version. 
 21   Q.   Now, my understanding, in looking at this, is you 
 22        started out as a structural engineer with Commonwealth 
 23        Associates; is that correct? 
 24   A.   Yes. 
 25   Q.   Did they have anything at all to do with roads? 
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00030 
  1   A.   No. 
  2   Q.   So your first involvement with roads would have been 
  3        your employment with the Michigan Department of 
  4        Transportation, correct? 
  5   A.   Yes. 
  6   Q.   And it looks like from your initial employment until 
  7        1984 you had one position, which was research 
  8        engineer, correct? 
  9   A.   Yes. 
 10   Q.   And then you changed positions.  And was that a 
 11        promotion when you changed positions? 
 12   A.   No. 
 13   Q.   Okay.  So you moved into Management Systems 
 14        Development as an engineer, correct? 
 15   A.   Yes. 
 16   Q.   And you left MDOT in 1994. 
 17   A.   Correct. 
 18   Q.   Now, I've also reviewed your publications and your 
 19        research reports.  I looked at those.  Is that a 
 20        complete list of all of the documents that you 
 21        published or that you otherwise did highway research 
 22        reports on? 
 23   A.   That's not a complete list, but it's of the more 
 24        important ones, I thought. 
 25   Q.   Okay.  And throughout your time at MDOT, you were 
00031 
  1        largely involved in pavement and pavement management, 
  2        correct? 
  3   A.   Yes.  Basically paving evaluation and pavement 
  4        materials and the relationship between pavement 
  5        performance and pavement materials. 
  6   Q.   And there are two basic categories of paving -- or 
  7        pavement materials, concrete and asphalt, correct? 
  8   A.   Surface materials, yes. 
  9   Q.   So when you use the term pavement, you're referring to 
 10        either a concrete or an asphalt material, correct? 
 11   A.   Pavement types, yes. 
 12   Q.   And throughout your tenure at MDOT you did various 
 13        research and testing of either concrete or asphalt, 
 14        correct? 
 15   A.   Mostly of granular materials.  Mostly of granular 
 16        materials and bituminous materials, not of concrete. 
 17   Q.   So bituminous materials would be materials going into 
 18        asphalt? 
 19   A.   Yes. 
 20   Q.   Granular materials would be -- 
 21   A.   Bases, subbases. 
 22   Q.   The subbases going below either a concrete or a paved 
 23        road? 
 24   A.   Yes, below the base.  The base would be the same as 
 25        the gravel road. 
00032 
  1   Q.   Now, my understanding is that MDOT didn't have any 
  2        gravel roads, correct? 
  3   A.   Well, not recently.  But in the past we used to have 
  4        the roads open for years of gravel road before we 
  5        paved them, but that was an old practice, not a new 
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  6        practice. 
  7   Q.   How far back did that practice go? 
  8   A.   Oh, to the '60s. 
  9   Q.   When did it end in? 
 10   A.   In the '60s. 
 11   Q.   So your familiarity with roads in conjunction with 
 12        MDOT would have been dealing with paved surfaces, 
 13        correct? 
 14   A.   Yes. 
 15   Q.   Now -- 
 16                   MR. FITZGERALD:  I'm going to object to 
 17        that, Jack.  There's only one person to object, I 
 18        don't want to double team you.  But I guess if you're 
 19        limiting it to -- 
 20                   MR. DOLAN:  What's the basis of your 
 21        objection, Frank? 
 22                   MR. FITZGERALD:  The basis is -- 
 23                   MR. DOLAN:  A legal basis. 
 24                   MR. FITZGERALD:  -- you concluded something 
 25        that's not based on his testimony. 
00033 
  1                   MR. DOLAN:  Okay.  That's fine.  So noted. 
  2                   MR. FITZGERALD:  Okay.  You know what you 
  3        did, Jack. 
  4                   MR. McKENNA:  Could you read that question 
  5        back for me, please?  Maybe I missed it.  Thank you. 
  6                   (The following portion of the record was 
  7                   read by the reporter at 10:54 a.m.: 
  8                   Q.  So your familiarity with roads in 
  9                   conjunction with MDOT would have been 
 10                   dealing with paved surfaces, correct?) 
 11   BY MR. DOLAN: 
 12   Q.   Now, while you were at MDOT, were you ever deposed or 
 13        did you ever testify in any cases? 
 14   A.   No. 
 15   Q.   Over the last five years, have you been deposed or 
 16        testified in any cases? 
 17   A.   In the past five years? 
 18   Q.   Yes.  Going back to 2011. 
 19   A.   Perhaps. 
 20   Q.   Are you able to estimate how many cases you've been 
 21        deposed or testified in the last five years? 
 22   A.   I couldn't give you a reliable estimate. 
 23   Q.   Okay.  How about overall in your career, any estimate 
 24        as to how many times you've testified? 
 25   A.   Probably 20. 
00034 
  1   Q.   So it's been about 20 times? 
  2   A.   I would estimate, plus or minus, two or three. 
  3   Q.   That's up until today, correct? 
  4   A.   Up until today. 
  5   Q.   Each time you've testified has it been for a 
  6        plaintiff? 
  7   A.   Yes. 
  8   Q.   Now, while you were at MDOT, did you develop a system 
  9        for evaluating pavement? 
 10   A.   Yes. 
 11   Q.   And that would have been for evaluating either a 
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 12        concrete or asphalt pavement surface, correct? 
 13   A.   Correct. 
 14   Q.   And MDOT, did they utilize that system that you 
 15        developed? 
 16   A.   No. 
 17   Q.   While you were at MDOT, the position you had at the 
 18        time that you developed that system -- 
 19   A.   Excuse me, can I go back? 
 20   Q.   Sure.  Go ahead.  Any time. 
 21   A.   They adopted this system so that they could report to 
 22        the Federal Highway Administration that they had 
 23        adopted the system, but in actuality they didn't, if 
 24        you see what I mean.  They did it to be in conformance 
 25        with Federal Highway requirements, but they really 
00035 
  1        didn't-- they really didn't conform to the system. 
  2                   What we did was we developed a system which 
  3        the Federal Highway Administration said was a state of 
  4        the art system and they went around the entire country 
  5        and promoted the system to all of the other states. 
  6        And they had a fairly substantial staff of people to 
  7        promote Michigan systems to all of the other states. 
  8        And MDOT felt that the system was too comprehensive 
  9        and too difficult for them to handle.  And it was a 
 10        system that made them too accountable, and they didn't 
 11        want to be that accountable, and so they really didn't 
 12        adopt the system. 
 13   Q.   Would you agree that, from what you just said, this 
 14        would be a fair statement:  They adopted the system 
 15        but they didn't actually use it? 
 16   A.   That's a way of summing it up. 
 17   Q.   Would you agree or disagree with that statement? 
 18   A.   I would basically agree with it. 
 19   Q.   Okay. 
 20   A.   Now, they changed the name to help cover up the fact 
 21        that they didn't. 
 22   Q.   Was it a few days later that you left MDOT after this 
 23        had all happened? 
 24   A.   It was during the time that this was happening, yes. 
 25   Q.   Was your position at MDOT redlined and set aside? 
00036 
  1   A.   Yes, it was. 
  2   Q.   Can you explain to me how that happened, in your 
  3        estimation? 
  4   A.   Yes, they didn't want my input any longer because the 
  5        system wasn't fully developed and they didn't want it 
  6        to be any further developed.  So they redlined the 
  7        position and they hired two additional engineers to 
  8        take my place.  And for several years I simply wrote 
  9        papers for the transportation research board about 
 10        pavement management. 
 11                   And in the meantime, MDOT gave me an award 
 12        for having developed this system, which I felt pretty 
 13        proud of, that they would see fit to award me for 
 14        having developed this system. 
 15   Q.   Were you frustrated with your employment at MDOT? 
 16                   MR. McKENNA:  Objection, form and 
 17        foundation, relevance.  Go ahead. 
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 18   A.   Well, I don't think that that question even needs to 
 19        be asked. 
 20   BY MR. DOLAN: 
 21   Q.   Okay.  But when I ask the question, you have to answer 
 22        it.  You don't have to answer it any particular way, 
 23        but you have to answer it. 
 24   A.   It was pretty frustrating. 
 25                   MR. FITZGERALD:  Off the record. 
00037 
  1                   (Off the record at 11:01 a.m.) 
  2                   (Back on the record at 11:01 a.m.) 
  3   BY MR. DOLAN: 
  4   Q.   So looking at your resume then, you would have left 
  5        MDOT back in 1994, correct? 
  6   A.   Correct. 
  7   Q.   And since that time you haven't been in engaged or 
  8        employed by MDOT again, correct? 
  9   A.   That's correct. 
 10   Q.   And since that time have you been engaged or employed 
 11        by any road commission in Michigan? 
 12   A.   No.  No. 
 13   Q.   And back when you were working at MDOT, did you work 
 14        for any road commissions? 
 15                   MR. McKENNA:  Objection, form and 
 16        foundation.  If he's working for MDOT, are you asking 
 17        if he was working on a road division road commission 
 18        road?  Because your question is asking about 
 19        employment. 
 20   BY MR. DOLAN: 
 21   Q.   I asked did you ever work, do any work either as an 
 22        employee or on a contract basis for any road 
 23        commissions while you were employed at MDOT? 
 24   A.   Not on a contract basis, no. 
 25   Q.   Did you work for any road commissions as an employee? 
00038 
  1   A.   No. 
  2   Q.   Now, let's get to some of the opinions you've rendered 
  3        in this case.  Let's get back to the first opinions 
  4        you rendered which you called phase one.  The first 
  5        opinions would have been after you had gone to the 
  6        site and looked at the road back in September of 2013, 
  7        correct? 
  8   A.   Yes. 
  9   Q.   At that point in time, how many opinions did you 
 10        render? 
 11   A.   Probably two or three. 
 12   Q.   You referred to phase two, at which point in time you 
 13        rendered additional opinions. 
 14   A.   One additional opinion. 
 15   Q.   Now, following phase two were there additional 
 16        opinions that you rendered? 
 17   A.   Yes. 
 18   Q.   How many additional opinions did you render after 
 19        phases one and two? 
 20   A.   I've got at least three -- probably at least two or 
 21        three, maybe four opinions.  I have a hard time 
 22        keeping track.  I'll tell you this, chronology has an 
 23        effect on one.  And I have a hard time keeping track. 
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 24   Q.   Okay. 
 25   A.   See, as you keep reading along you say, oh, gee, you 
00039 
  1        know, and, oh, gee; and when did that oh, gee, occur. 
  2   Q.   At this point in time, how many opinions in total have 
  3        you rendered? 
  4   A.   I'd say there's probably seven or maybe eight. 
  5   Q.   Do you expect that you'll be rendering additional 
  6        opinions? 
  7                   MR. McKENNA:  Objection, form and 
  8        foundation. 
  9   BY MR. DOLAN: 
 10   Q.   By that, I mean opinions that relate to this accident. 
 11                   MR. McKENNA:  Same objection. 
 12   BY MR DOLAN: 
 13   Q.   Go ahead. 
 14   A.   If more information comes available that hasn't been 
 15        brought forth before this time, I may.  I may have 
 16        additional opinions. 
 17   Q.   Let's talk for a moment about the information that you 
 18        have.  As of today, you've been furnished photographs, 
 19        correct? 
 20   A.   Yes. 
 21   Q.   Do you know how many sets of photographs you've been 
 22        given? 
 23   A.   No idea. 
 24   Q.   And do you ask whether or not there are any additional 
 25        photographs available for you? 
00040 
  1   A.   No. 
  2   Q.   I'm going to ask you at some point to just tell me how 
  3        many sets you've looked at. 
  4   A.   Pardon me? 
  5   Q.   But I'm going to keep going here. 
  6                   I'm going at some point ask you how many 
  7        sets, to look through your records here, okay? 
  8   A.   Now -- 
  9                   MR. McKENNA:  Hang on.  Wait till he asks 
 10        you a question.  He hasn't asked you one yet. 
 11                   THE WITNESS:  Okay. 
 12   BY MR. DOLAN: 
 13   Q.   Just so we're clear, did you bring records with you 
 14        today? 
 15   A.   Yes. 
 16   Q.   And these are all the records that relate to the case? 
 17   A.   Yes.  That I have. 
 18   Q.   Okay.  Did you sort them out so that you kept the 
 19        photographs in one section? 
 20   A.   I believe so. 
 21   Q.   So you'll be able to look in the basket here and try 
 22        to figure out how many sets of photos you looked at, 
 23        correct? 
 24   A.   Should be able to. 
 25   Q.   Well, at some point I'm going to ask you to do that, 
00041 
  1        but I'm not going to do it right now.  I just want to 
  2        get more information here.  Okay? 
  3   A.   Okay. 
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  4   Q.   Now, did you also review the statements of witnesses 
  5        that were not in deposition form, if any? 
  6   A.   I don't think so. 
  7   Q.   So the only statements you would have read would have 
  8        been the things that were in deposition form? 
  9                   MR. McKENNA:  Objection, form and 
 10        foundation.  He said he didn't think so, you concluded 
 11        a fact not in evidence. 
 12   BY MR. DOLAN: 
 13   Q.   Well, search your memory and tell me if you think you 
 14        may have had some statements. 
 15   A.   I don't remember reading.  Oh, I remember reading 
 16        letters that were written to you. 
 17   Q.   Letters written to me? 
 18   A.   Yes. 
 19   Q.   By whom? 
 20   A.   By -- I think they were neighbors or -- 
 21   Q.   Oh, okay. 
 22   A.   They were handwritten letters. 
 23   Q.   All right.  Other than the neighbors' letters, do you 
 24        recall anything besides that? 
 25   A.   I don't recall anything else. 
00042 
  1   Q.   Now, you also -- did you review depositions? 
  2   A.   Yes. 
  3   Q.   And did you keep a list of the depositions you 
  4        reviewed? 
  5   A.   Yes, I did. 
  6   Q.   So is there a list you can go to to look at of the 
  7        depositions? 
  8   A.   Yes. 
  9   Q.   Do you know how many persons whose depositions there 
 10        were which were taken who actually were at the scene 
 11        at the time that the accident happened? 
 12   A.   I'm sorry, I just lost the very first part of your 
 13        question. 
 14   Q.   Okay.  I'm asking you if you know how many people were 
 15        present whose depositions have been taken who were at 
 16        the scene at the time the accident happened. 
 17                   MR. McKENNA:  Objection, it's a compound 
 18        question. 
 19   A.   I didn't keep track of how many, no. 
 20   BY MR. DOLAN: 
 21   Q.   Well, in this accident you understand that a young man 
 22        was hit on a bicycle, correct? 
 23   A.   Yes. 
 24   Q.   Do you know if there were vehicles, how many vehicles 
 25        were present near him at the time that he was hit? 
00043 
  1   A.   How many vehicles were near him -- 
  2   Q.   Right. 
  3   A.   -- when he was hit? 
  4   Q.   Yes. 
  5                   MR. McKENNA:  Objection, form and 
  6        foundation. 
  7   A.   No, I don't. 
  8   BY MR. DOLAN: 
  9   Q.   Do you know whether there was a vehicle that was 
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 10        approaching from the other direction that was near him 
 11        at the time that the accident occurred? 
 12                   MR. McKENNA:  Same objection. 
 13   A.   What direction are you talking about? 
 14   BY MR. DOLAN: 
 15   Q.   Well, Hipp Road -- 
 16   A.   North or south? 
 17   Q.   Yeah, I'm going to get to that. 
 18                   Hipp Road, to your knowledge, runs 
 19        north/south, correct? 
 20   A.   Correct. 
 21   Q.   Do you know which direction of travel the vehicle was 
 22        traveling that struck the plaintiff in this case at 
 23        the time that the accident happened? 
 24   A.   Yes. 
 25   Q.   What direction was that? 
00044 
  1   A.   He was traveling north. 
  2   Q.   Do you know if at the time that he was struck whether 
  3        there had been a vehicle approaching from north to 
  4        south in that area? 
  5   A.   Yes. 
  6   Q.   Was there a vehicle? 
  7   A.   Yes. 
  8   Q.   Did you review the deposition of the driver of the 
  9        vehicle that struck the plaintiff? 
 10   A.   Yes. 
 11   Q.   Do you know if there was a deposition taken of the 
 12        driver approaching the other direction? 
 13   A.   Yes. 
 14   Q.   Did you review that deposition? 
 15   A.   Yes. 
 16   Q.   Do you know at the time of the accident whether 
 17        plaintiff had been in the company of other bicyclists 
 18        or if he was alone? 
 19   A.   Please repeat that. 
 20   Q.   Do you know if at the time of the accident the 
 21        plaintiff was by himself on his bicycle or in the 
 22        company of other bicyclists? 
 23   A.   Yes, I know.  He was in the company of others. 
 24   Q.   Do you know how many others he was in the company of? 
 25   A.   Two others. 
00045 
  1   Q.   And do you know if their depositions were taken? 
  2   A.   Yes. 
  3   Q.   Did you review those depositions? 
  4   A.   Yes. 
  5   Q.   Did your review the depositions of the bicyclists who 
  6        were in his company have any bearing on the opinions 
  7        you've rendered? 
  8   A.   No. 
  9   Q.   Did your review of the depositions of the operators of 
 10        the vehicles, the person who struck him and the person 
 11        coming in the other direction, have any bearing on 
 12        your opinions? 
 13   A.   No. 
 14   Q.   Were there depositions taken that had any bearing on 
 15        the opinions that you've had, whether you've rendered 
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 16        or given them or not? 
 17   A.   Please repeat that. 
 18   Q.   Did any depositions that you've reviewed have any 
 19        bearing on opinions that you've given? 
 20   A.   Yes. 
 21   Q.   What depositions did you review that had bearings on 
 22        the opinions that you've given? 
 23   A.   My opinions were based on depositions given by 
 24        residents and by responders and by the county workers. 
 25   Q.   Okay.  And do you know which residence they were? 
00046 
  1   A.   All four. 
  2   Q.   Do you know what responders gave depositions that you 
  3        relied on? 
  4   A.   I don't know their names. 
  5   Q.   Do you know how many? 
  6   A.   I know of at least two. 
  7   Q.   Do you know what type of emergency responders they 
  8        were? 
  9   A.   What types are there? 
 10   Q.   Well, there could be an ambulance driver, a fireman, a 
 11        policeman. 
 12   A.   None of them were policeman.  They were fireman, I 
 13        believe. 
 14   Q.   And you indicated that you also relied on county 
 15        workers' depositions? 
 16   A.   Yes. 
 17   Q.   How many depositions did you rely on? 
 18   A.   I didn't read them all.  I read the maintenance 
 19        supervisor's, his assistant, two of the grader 
 20        operators, one or two of the truck drivers, the 
 21        maintenance superintendent.  I may have missed 
 22        somebody else. 
 23   Q.   Now, you understand that Hipp Road is an unpaved road, 
 24        correct? 
 25   A.   Yes. 
00047 
  1   Q.   Do you have any information as to the materials that 
  2        Hipp Road was constructed of? 
  3   A.   Yes. 
  4   Q.   Do you know when Hipp Road was constructed? 
  5   A.   No. 
  6   Q.   Do you know -- do you have any idea at all as to when 
  7        it was constructed? 
  8   A.   No. 
  9                   MR. McKENNA:  Objection, asked and 
 10        answered. 
 11   BY MR. DOLAN: 
 12   Q.   So you would have knowledge of the materials that were 
 13        there at the time you examined or inspected it or some 
 14        sort of materials were derived from testing, correct? 
 15   A.   Yes. 
 16   Q.   As far as what it may have been there 10, 20, 30, 40 
 17        years ago, you don't have that information, correct? 
 18                   MR. McKENNA:  Objection, form and 
 19        foundation. 
 20   A.   That's correct. 
 21   BY MR. DOLAN: 
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 22   Q.   Now, Hipp Road is basically a paved road, it doesn't 
 23        have a shoulder, correct? 
 24                   MR. McKENNA:  I'm sorry, did you say 
 25        unpaved or paved? 
00048 
  1   BY MR. DOLAN: 
  2   Q.   Yeah, strike that question. 
  3                   Hipp Road is an unpaved road, it doesn't 
  4        have a shoulder, correct? 
  5   A.   Correct. 
  6   Q.   So there's natural vegetation that grows along both 
  7        sides of Hipp Road, east and west side, correct? 
  8   A.   Correct. 
  9   Q.   Is that what you observed each time you were out 
 10        there? 
 11   A.   Yes. 
 12   Q.   And there is no specific drainage ditch that's been 
 13        constructed for Hipp Road that has any pipe in it or 
 14        that was dug out as a swale type of ditch, correct? 
 15                   MR. McKENNA:  Objection, form and 
 16        foundation. 
 17   A.   Not that I observed. 
 18   BY MR. DOLAN: 
 19   Q.   There also are no streetlights on Hipp Road, correct? 
 20   A.   I didn't see any. 
 21   Q.   And Hipp Road has some, within a fairly close distance 
 22        on either side of it, some trees that tend to be along 
 23        the road, correct? 
 24   A.   Yes. 
 25   Q.   Did you derive any information as to when the accident 
00049 
  1        happened in terms of a time? 
  2   A.   Yes. 
  3   Q.   What information did you receive? 
  4   A.   From the responders. 
  5   Q.   What time did you believe the accident happened? 
  6                   MR. McKENNA:  Objection, form, foundation 
  7        and relevance.  Go ahead, sir. 
  8   A.   I don't remember the time.  I just remember that the 
  9        responders indicated a time and that the gentleman 
 10        that hit the bicyclist indicated the time.  And I 
 11        believe the lady that was southbound kind of indicated 
 12        what time she thought it happened.  So there were 
 13        several times I believe reported. 
 14   BY MR. DOLAN: 
 15   Q.   Did you understand that it happened at a time it was 
 16        dark? 
 17                   MR. McKENNA:  Objection, form and 
 18        foundation, relevance. 
 19   A.   No. 
 20   BY MR. DOLAN: 
 21   Q.   Did you understand that it happened at a time when it 
 22        was light? 
 23                   MR. McKENNA:  Same objection. 
 24   A.   My opinion was that it was neither light nor dark, but 
 25        I -- 
00050 
  1   BY MR. DOLAN: 
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  2   Q.   How did you formulate that opinion, that it was 
  3        neither light nor dark? 
  4   A.   Because the one fire truck said he drove to the 
  5        accident site and didn't use his lights because he 
  6        didn't need to, and others said they needed their 
  7        lights or their lights automatically came on on their 
  8        cars.  So I had both.  That's why I say -- 
  9   Q.   Were you able to establish an actual time or range of 
 10        time where you thought the accident happened? 
 11                   MR. McKENNA:  Objection, form, compound, 
 12        foundation. 
 13   A.   I didn't try to do that. 
 14   BY MR. DOLAN: 
 15   Q.   Let's go back to the phase one.  At that point in 
 16        time, you indicated you formulated two to three 
 17        opinions, correct? 
 18   A.   Yes. 
 19   Q.   What was the first opinion that you formulated? 
 20   A.   Hipp Road was too narrow. 
 21   Q.   Okay.  And what information did you rely on in 
 22        formulating that opinion? 
 23   A.   Just looking at it, you can judge width by the cars 
 24        that were parked on the road. 
 25   Q.   Okay.  And did you rely on any other information 
00051 
  1        besides just looking at it and seeing the cars parked? 
  2   A.   Not at that time. 
  3   Q.   Did you formulate any other opinions? 
  4                   MR. McKENNA:  Excuse me.  But to be 
  5        complete, are we still talking about -- 
  6                   MR. DOLAN:  Yeah, I'll fix it. 
  7   BY MR. DOLAN: 
  8   Q.   On that particular date where you formulated the first 
  9        opinions, the phase one, did you formulate any other 
 10        opinions beyond that Hipp Road was too narrow? 
 11   A.   It was graded flat. 
 12   Q.   Okay.  Did you formulate any other opinions besides 
 13        that it was graded flat? 
 14   A.   It hadn't been properly repaired. 
 15   Q.   Okay.  Now, what information did you rely upon in 
 16        concluding that it was graded flat? 
 17   A.   Visual sight.  There's no apparent ground. 
 18   Q.   At what location did you make that observation? 
 19   A.   From 35 to 36 Mile Road. 
 20   Q.   Well, did you walk that area? 
 21   A.   Drove it. 
 22   Q.   So how many times did you drive it? 
 23                   MR. McKENNA:  Again, Jack, just for 
 24        completeness, understanding how these things work, are 
 25        you still talking about the first phase? 
00052 
  1                   MR. DOLAN:  Correct.  We're on the first 
  2        phase.  These questions that I'm asking are the first 
  3        phase.  I'll try to refer to the first phase. 
  4                   MR. McKENNA:  We can agree you're only 
  5        talking about that so I don't have to do this.  I know 
  6        it's kind of redundant to say it, but if I don't, I 
  7        have a foundational problem. 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  8                   MR. DOLAN:  I understand. 
  9   BY MR. DOLAN: 
 10   Q.   At this point in time we're talking about your first 
 11        opinions, phase one.  And so far we've got three 
 12        opinions that you've given, correct? 
 13   A.   Correct. 
 14   Q.   And earlier you testified you gave two to three 
 15        opinions, so at this point are these the three 
 16        opinions you gave then or is there another opinion? 
 17   A.   These are opinions -- 
 18                   MR. McKENNA:  Hang on.  Objection, form and 
 19        foundation, assumes facts not in evidence.  Just 
 20        because you say it doesn't make it so.  You asked him 
 21        if he had them, you keep going back to "given" and 
 22        "gave."  That's the objection that I have. 
 23   BY MR. DOLAN: 
 24   Q.   Did you have more than two to three opinions at phase 
 25        one of your analysis? 
00053 
  1                   MR. McKENNA:  Asked and answered.  He gave 
  2        you the three. 
  3   BY MR. DOLAN: 
  4   Q.   You had three opinions, correct? 
  5   A.   Correct. 
  6   Q.   And this would have been at the beginning of your work 
  7        on the case that you testified to as phase one, 
  8        correct? 
  9   A.   On my first visit. 
 10   Q.   And that visit would have been sometime in September 
 11        of 2013, correct? 
 12   A.   Correct. 
 13   Q.   So at that point in time you had three opinions, 
 14        correct? 
 15   A.   Correct. 
 16   Q.   And did you give all three opinions or were there 
 17        opinions that you had that you didn't give at that 
 18        time? 
 19                   MR. McKENNA:  Hang on.  Give to who? 
 20                   MR. DOLAN:  To anybody. 
 21                   MR. McKENNA:  Well, why don't you ask? 
 22                   MR. DOLAN:  You made that distinction, Jim. 
 23                   MR. McKENNA:  Pardon me? 
 24                   MR. DOLAN:  Pardon me is the basis of your 
 25        objection. 
00054 
  1   BY MR. DOLAN: 
  2   Q.   Is there a distinction in your mind from having an 
  3        opinion or giving an opinion? 
  4                   MR. McKENNA:  Well, hang on.  It really 
  5        doesn't matter whether there's a distinction.  Your 
  6        question was specific.  If you're saying that, 
  7        establish the foundation that he gave one or more of 
  8        those three to someone.  There's a difference between 
  9        having them and giving them that you have not 
 10        established. 
 11   BY MR. DOLAN: 
 12   Q.   Back in September of 2013 you had three opinions, 
 13        correct? 
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 14   A.   Yes. 
 15   Q.   Did you have any opinions beyond the three at that 
 16        point in time? 
 17   A.   No. 
 18   Q.   At that point in time, when you had three opinions, 
 19        did you give those three opinions to someone? 
 20   A.   No. 
 21   Q.   At what point in time did you give those opinions to 
 22        someone? 
 23                   MR. McKENNA:  Objection, assumes facts that 
 24        are not in evidence.  Why don't you ask him if he ever 
 25        did? 
00055 
  1   BY MR. DOLAN: 
  2   Q.   Did you ever give someone those three opinions or any 
  3        of them? 
  4   A.   Eventually. 
  5   Q.   Who did you give them to first, if anyone? 
  6   A.   I gave them to Mr. Fitzgerald. 
  7   Q.   When did you do that? 
  8   A.   I don't remember. 
  9   Q.   Are you able to estimate how long after you acquired 
 10        those opinions you gave them to Mr. Fitzgerald? 
 11   A.   Probably at least a year later. 
 12   Q.   So all the opinions that you had in September of 2013 
 13        were opinions that hadn't been shared, correct? 
 14   A.   Correct. 
 15                   MR. MATHERS:  Jack, can we take a quick 
 16        break?  My office is calling me. 
 17                   MR. DOLAN:  Yeah, we're going to take just 
 18        a short break here to benefit counsel. 
 19                   (Off the record at 11:32 a.m.) 
 20                   (Back on the record at 11:36 a.m.) 
 21   BY MR. DOLAN: 
 22   Q.   So at any rate, let's get back to the first opinion. 
 23                   You stated that the road was too narrow, 
 24        correct? 
 25   A.   Correct. 
00056 
  1   Q.   At that time you hadn't measured the road yet, right? 
  2   A.   Correct. 
  3   Q.   It was the next time that you measured it. 
  4                   Did you at that time have any opinion as to 
  5        how wide it was? 
  6                   MR. McKENNA:  Which time? 
  7   BY MR. DOLAN: 
  8   Q.   At the first time. 
  9   A.   The first time? 
 10   Q.   Yes. 
 11   A.   Well, I guesstimated the width. 
 12   Q.   Do you recall what that was at that time, the 
 13        guesstimate you made? 
 14   A.   Well, I guesstimated it was 20 feet or less wide. 
 15   Q.   Did you know whether the road had been constructed 
 16        that way or designed that way or do you know how it 
 17        got to be 20 feet wide? 
 18                   MR. McKENNA:  Objection, form and 
 19        foundation and been asked and answered. 
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 20   BY MR. DOLAN: 
 21   Q.   Go ahead. 
 22   A.   You asked me if it was designed? 
 23                   MR. DOLAN:  Can you repeat the question? 
 24        You'll have the same objection without restating it, 
 25        being repeated. 
00057 
  1                   (The following portion of the record was 
  2                   read by the reporter at 11:37 a.m.: 
  3                   Q.  Did you know whether the road had been 
  4                   constructed that way or designed that way 
  5                   or do you know how it got to be 20 feet 
  6                   wide?) 
  7   A.   The road was narrow because it was not properly 
  8        repaired. 
  9   BY MR. DOLAN: 
 10   Q.   How did you conclude that? 
 11   A.   Because I looked at the berm.  The berm was 
 12        encroaching on the width of the roadway. 
 13   Q.   The berm referred to what area? 
 14   A.   The berm -- well, you're right, people seem to use the 
 15        term berm in various different ways.  But I call the 
 16        berm the material that accumulates on the edge of the 
 17        roadway, and there seemed to be an accumulation of 
 18        material on the very edge of the roadway.  And that 
 19        encroachment goes into the roadway causing the roadway 
 20        to narrow and that was narrowing the roadway.  So that 
 21        berm has to be removed in order to widen the road out. 
 22   Q.   Was there material growing in the berm? 
 23   A.   Was there vegetation growing in the berm? 
 24   Q.   Yes. 
 25   A.   If I remember right, yes. 
00058 
  1   Q.   Do you know long it had been there? 
  2                   MR. McKENNA:  Object to form and 
  3        foundation. 
  4   BY MR. DOLAN: 
  5   Q.   This is all referring to the first time you were out 
  6        there. 
  7                   Did you establish any opinions as to how 
  8        long the vegetation had been in the berm area? 
  9                   MR. McKENNA:  Same objection. 
 10   A.   There should never be vegetation growing in a berm. 
 11        That's a sign that inappropriate materials are being 
 12        used. 
 13   BY MR. DOLAN: 
 14   Q.   How wide was the berm area? 
 15   A.   I don't remember.  I just don't remember. 
 16   Q.   Did you photograph it? 
 17   A.   No. 
 18   Q.   Did you measure it? 
 19   A.   No. 
 20   Q.   Was the berm area that you're referring to the same on 
 21        the both east and west side? 
 22   A.   I don't know. 
 23   Q.   Was there a particular standard that you referenced in 
 24        concluding that the road being 20 feet or less was too 
 25        narrow? 
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00059 
  1   A.   Well, we like to have our roads 24 feet wide. 
  2   Q.   Can a road be less than 24 feet wide? 
  3                   MR. McKENNA:  I'm sorry, can it be? 
  4                   MR. DOLAN:  Yes. 
  5   A.   It can be.  That doesn't mean that it's safe or that 
  6        it conforms with statutes. 
  7   BY MR. DOLAN: 
  8   Q.   Can a road be less than 24 feet wide and be safe and 
  9        conform with the statutes? 
 10                   MR. McKENNA:  Objection, form and 
 11        foundation.  Go ahead. 
 12   A.   That depends on the volume of traffic using the road. 
 13   BY MR. DOLAN: 
 14   Q.   Can a road be less than 24 feet wide? 
 15                   MR. McKENNA:  It's been asked and answered. 
 16                   MR. DOLAN:  I know it was asked and 
 17        compound, you objected, I'm asking it -- 
 18   A.   In my opinion, a road can be less than 24 feet wide; 
 19        again, depending on the volume of the traffic. 
 20   BY MR. DOLAN: 
 21   Q.   Did you obtain any information, prior to rendering 
 22        your phase one opinion, as to the volume of traffic on 
 23        Hipp Road? 
 24                   MR. McKENNA:  When?  At what time? 
 25                   MR. DOLAN:  I said prior to rendering his 
00060 
  1        opinion on phase one. 
  2                   MR. McKENNA:  Excuse me.  The volume of 
  3        traffic does not have a time period.  What are you 
  4        referencing for a timeframe for the question? 
  5                   MR. DOLAN:  Can I ask questions the I'd 
  6        like to?  I want to find out first whether or not he 
  7        obtained any information on traffic volume, period, 
  8        prior to rendering his opinion on phase one.  Then 
  9        I'll ask a different question. 
 10                   MR. McKENNA:  It's different question, 
 11        though, Jack, than what you asked. 
 12                   MR. DOLAN:  Well, let me restate the 
 13        question. 
 14                   MR. McKENNA:  Thank you. 
 15   BY MR. DOLAN: 
 16   Q.   Did you obtain any information, prior to rendering or 
 17        giving your opinion or having it, at what you call 
 18        phase one, with respect to traffic volume? 
 19   A.   At that time, no. 
 20   Q.   Now, you indicate also that the road, in your opinion, 
 21        was graded flat, correct? 
 22   A.   Yes. 
 23   Q.   At that time did you do anything to measure the grade 
 24        of the road? 
 25   A.   No. 
00061 
  1   Q.   What information led you to conclude that it was 
  2        graded flat? 
  3                   MR. McKENNA:  It's been asked and answered. 
  4   A.   It appeared to be flat.  You can see a crown when the 
  5        crown exists. 
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  6   BY MR. DOLAN: 
  7   Q.   So this would have been your visual observation, 
  8        correct? 
  9   A.   Yes. 
 10   Q.   Did you do any measurement? 
 11   A.   No. 
 12   Q.   Now, you also made a third conclusion, and that was 
 13        that it hadn't been properly repaired. 
 14   A.   Correct. 
 15   Q.   And did you draw that conclusion from information? 
 16   A.   Yes. 
 17   Q.   What information did you use to draw the conclusion 
 18        that it had not been properly repaired? 
 19   A.   The size of the berms on the side of the road. 
 20   Q.   Anything beyond that? 
 21   A.   No. 
 22   Q.   So other than the three opinions that you've just 
 23        given, at the time you did your phase one opinions 
 24        after the first time you visited the site, those were 
 25        the only opinions you gave, correct? 
00062 
  1                   MR. McKENNA:  Objection. 
  2   BY MR. DOLAN: 
  3   Q.   Or the only opinions you had, correct? 
  4                   MR. McKENNA:  Objection.  That question has 
  5        like four assumptions in it.  Foundation and form. 
  6   BY MR. DOLAN: 
  7   Q.   Did you understand the question or do you want me to 
  8        rephrase it? 
  9   A.   My attention span is short, so please repeat it. 
 10   Q.   Okay.  Again, and I'm not trying to chastise you or 
 11        anything like that, but it's a lot easier -- Mr. 
 12        McKenna is doing the job that he feels he has to do. 
 13        It's easier if you try to focus on my questions so you 
 14        don't lose track of it. 
 15   A.   Right. 
 16   Q.   And then when he finishes his objection, you can take 
 17        a shot at answering. 
 18                   You've given three opinions at phase one 
 19        that you just testified to, correct? 
 20   A.   Correct. 
 21   Q.   I just want to make sure.  Those were the only three 
 22        opinions that you either had or gave at that point in 
 23        time, correct? 
 24                   MR. McKENNA:  Objection.  There's no 
 25        foundation he gave any.  I don't know why you keep 
00063 
  1        going back to that. 
  2   BY MR. DOLAN: 
  3   Q.   Well, you had opinions -- 
  4                   MR. McKENNA:  And it makes it compound by 
  5        doing it. 
  6   BY MR. DOLAN: 
  7   Q.   At that point in time, when you gave those three 
  8        opinions, those were the only three opinions you had, 
  9        correct? 
 10                   MR. McKENNA:  He didn't give opinions. 
 11        You've already asked it -- 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



 12   BY MR. DOLAN: 
 13   Q.   At that point -- 
 14                   MR. McKENNA:  I don't know why, Jack, you 
 15        keep going back to it. 
 16   BY MR. DOLAN: 
 17   Q.   At that point in time you had three opinions, correct? 
 18                   MR. McKENNA:  It's been asked and answered. 
 19   A.   Yes. 
 20   BY MR. DOLAN: 
 21   Q.   You didn't give or have any additional opinions beyond 
 22        that at that point in time, correct? 
 23   A.   Correct. 
 24   Q.   Now, on phase two -- 
 25                   MR. McKENNA:  Jack, you know what, Jack, be 
00064 
  1        professional.  Let me finish my objection.  He didn't 
  2        give any opinions.  I object and you keep coming back 
  3        to it.  There's no foundation that he gave it.  You 
  4        asked him if he gave those to anybody and he said not 
  5        that he recalls.  Yet every time I object you come 
  6        back and ask the same things.  You're asking a 
  7        question that's improper in form, it's compound and 
  8        foundation.  You're assuming a fact that you've 
  9        already established by asking it that's not in 
 10        evidence. 
 11   BY MR. DOLAN: 
 12   Q.   On phase two you gave at least one additional or had 
 13        one additional opinion, correct? 
 14   A.   Correct. 
 15   Q.   Let's sort out the had versus given part of it first. 
 16        Okay? 
 17                   On phase two, did you acquire or develop 
 18        that opinion after you had gone back to the site the 
 19        second time? 
 20   A.   Yes. 
 21   Q.   And I believe your testimony -- please correct me if 
 22        I'm wrong, is that would have been another six days or 
 23        so after you had been there the first time? 
 24   A.   Yes. 
 25   Q.   So now we've established that there is a phase -- 
00065 
  1   A.   Well, it was after I got the sieve analysis results 
  2        from the samples I collected five or six days after I 
  3        was there the first time. 
  4   Q.   So you the first time out took some samples? 
  5   A.   No, the second time out I took multiple samples. 
  6   Q.   I gotcha.  Okay.  So the second time out would have 
  7        been about how many days after the first time? 
  8   A.   Four or five, six days afterwards. 
  9   Q.   So the second time when you get out there, how long 
 10        were you at the scene? 
 11   A.   Two hours. 
 12   Q.   While you were at the scene for two hours, who was 
 13        present with you? 
 14   A.   My wife. 
 15   Q.   Was anyone else present? 
 16   A.   No. 
 17   Q.   Did you talk to or consult with anybody while you were 
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 18        at that site on phase two other than any conversations 
 19        you may have had with your wife? 
 20                   MR. McKENNA:  Objection, form and 
 21        foundation. 
 22   A.   No. 
 23   BY MR. DOLAN: 
 24   Q.   And during the period of time you were out there the 
 25        second time, did you take any photographs? 
00066 
  1   A.   No. 
  2   Q.   Did you do any measurements? 
  3   A.   Yes. 
  4   Q.   What measurements did you do? 
  5   A.   The width. 
  6   Q.   Okay.  And did you do one locational measurement or 
  7        more than one locational measurement of the width? 
  8   A.   I probably took two or three in the same general area. 
  9   Q.   Do you recall the general area where you took the 
 10        measurements? 
 11   A.   The general area where I thought the accident took 
 12        place. 
 13   Q.   And can you describe to me what that general area was? 
 14   A.   That would be say 50 feet or so north of the drain and 
 15        50 or 100 feet south of the drain. 
 16                   MR. McKENNA:  Apel?  You're referring to 
 17        the Apel drain? 
 18                   THE WITNESS:  Apel drain. 
 19   BY MR. DOLAN: 
 20   Q.   Now, when you refer to the drain, is there a culvert 
 21        that goes under the road there? 
 22                   MR. McKENNA:  Objection, form and 
 23        foundation.  You've already asked him these questions. 
 24   A.   I think two. 
 25   BY MR. DOLAN: 
00067 
  1   Q.   Pardon me? 
  2   A.   Two. 
  3   Q.   Two culverts.  The 50 feet, are you talking 50 feet 
  4        north and 50 feet south of the culvert when you refer 
  5        to drain? 
  6   A.   Correct. 
  7   Q.   So we're clear on your testimony, is it your opinion 
  8        that going underneath the road are two pipes next to 
  9        each other? 
 10                   MR. McKENNA:  Objection, form and 
 11        foundation. 
 12   A.   Yes. 
 13   BY MR. DOLAN: 
 14   Q.   And your measurement would have been 50 feet to the 
 15        north and 50 feet to the south of those two pipes, 
 16        correct? 
 17   A.   Yes. 
 18   Q.   Did you actually measure it out or are you just 
 19        estimating? 
 20   A.   I -- 
 21                   MR. McKENNA:  Excuse me.  Actually measured 
 22        what out? 
 23   BY MR. DOLAN: 
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 24   Q.   At the time you took the measurements 50 feet north 
 25        and south of the two pipes, did you measure from the 
00068 
  1        drainpipe or are you simply estimating? 
  2   A.   I took a tape and measured from edge of berm to edge 
  3        of berm. 
  4   Q.   What I'm referring to, though, is at the location of 
  5        where you took your measurement, width of the road, 
  6        that distance from the drain.  You've testified here 
  7        that it was 50 feet north or south, the two locations. 
  8                   Did you measure from the drain the 50 feet 
  9        or are you estimating that? 
 10   A.   Just estimated the distance. 
 11   Q.   Okay. 
 12   A.   Just based off approximately 20, 30 paces in each 
 13        direction. 
 14   Q.   So you paced it off. 
 15   A.   Yes, counsel.  So it may have been more than 50 feet, 
 16        but -- 
 17   Q.   It could have been a little less than 50 feet? 
 18                   MR. McKENNA:  Objection, form and 
 19        foundation. 
 20   A.   Probably not. 
 21   BY MR. DOLAN: 
 22   Q.   All right.  You then measured the road width; is that 
 23        correct? 
 24   A.   Yes. 
 25   Q.   Tell me how you did that. 
00069 
  1   A.   I have a tape measure and I set the edge of the tape 
  2        at the edge of the berm and unraveled the tape until I 
  3        got to the other side and I look at the tape and I 
  4        read the distance. 
  5   Q.   Okay.  Did you do that -- you did that at two 
  6        locations, correct? 
  7   A.   Yes. 
  8   Q.   What was -- did you record the width? 
  9   A.   I believe I did.  I think I got 19 -- well, I believe 
 10        I did.  I don't know what I got. 
 11   Q.   Do you have it somewhere in your records? 
 12   A.   I think it's in my notes somewhere. 
 13   Q.   From the best of your memory, do you recall what it 
 14        was? 
 15   A.   It's under 20 feet. 
 16   Q.   Was it over 19 feet? 
 17   A.   It may have been. 
 18   Q.   Was there anything else that you did besides measuring 
 19        the width of the road that day? 
 20   A.   Well, that's the day I took the samples, the gravel 
 21        samples. 
 22   Q.   Okay.  Where did you take those samples? 
 23   A.   I took them about 20 feet south of the Apel drain, on 
 24        the edge of the wheel path, it would be the right 
 25        wheel path. 
00070 
  1   Q.   You're referring to the passenger side wheel path? 
  2   A.   Passenger side wheel path. 
  3   Q.   Would that be of the southbound or northbound vehicle? 
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  4   A.   It would be the northbound. 
  5   Q.   And at how many locations did you take the samples? 
  6   A.   One location. 
  7   Q.   Can you explain to me what you did? 
  8   A.   Yes.  I dug down four inches and it appeared to me 
  9        that there was possibly a material change at four 
 10        inches depth.  So I took a large enough sample at zero 
 11        to four inches depth and I put that in a plastic bag, 
 12        then I dug from four inches down to eight inches in 
 13        depth and made that sample number two.  And then I 
 14        took a sample of the berm in the same location. 
 15   Q.   Can you explain to me what you did taking a sample of 
 16        the berm? 
 17   A.   Yeah, I simply scooped the material from the surface 
 18        elevation of the roadway, from there up, just scooped 
 19        it up. 
 20   Q.   Am I to understand that when you dug down and took the 
 21        sample on the road that was at one location? 
 22   A.   Yes. 
 23   Q.   Was it only one location? 
 24   A.   One location. 
 25   Q.   Now, when you took the sample from the berm, was that 
00071 
  1        also from a single location? 
  2   A.   Single location. 
  3   Q.   Can you give me any idea as to the volume of depth you 
  4        went when you retrieved the material from the berm? 
  5   A.   There's no such thing as volume of depth. 
  6   Q.   Or the actual depth.  Again, I'm a layman.  If I 
  7        misuse a phrase, please feel to correct me, that's 
  8        fine. 
  9   A.   But I didn't know what you mean, that's why.  Zero to 
 10        four inches for the first sample, four to eight inches 
 11        for the second sample, and the samples weighed 
 12        probably ten pounds apiece. 
 13   Q.   Okay.  So did you go down four inches on the berm and 
 14        another four inches or was it just taking -- 
 15   A.   No, the berm is from zero elevation up.  The berm is 
 16        higher than the road itself. 
 17   Q.   Okay.  Please just explain in your own words how far 
 18        down you went into the berm to retrieve the sample. 
 19   A.   I didn't go down into the berm.  The berm -- the berm, 
 20        if this is the road surface -- 
 21                   MR. FITZGERALD:  You're indicating the top 
 22        of the conference table. 
 23   A.   The tabletop is the road surface, the berm extends 
 24        above the road surface, so I simply took a slice off 
 25        of the surface of the road, took that top piece off 
00072 
  1        and put it in a bag. 
  2   BY MR. DOLAN: 
  3   Q.   So what you're saying -- 
  4   A.   So if the berm was, say, three inches high, I would 
  5        have from zero up three inches. 
  6   Q.   Okay.  I understand.  Do you recall how high the berm 
  7        sample was that you took? 
  8   A.   No, I don't. 
  9   Q.   Do you still have it? 
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 10   A.   Do I still have what? 
 11   Q.   The berm sample. 
 12   A.   No.  The testing lab got the sample. 
 13   Q.   Do you know if they destroyed it in their analysis? 
 14   A.   I'm sure they destroyed it. 
 15   Q.   Did you ever record what the height of the sample was? 
 16   A.   No. 
 17   Q.   Do you have any recollection as to what the height of 
 18        the sample was? 
 19   A.   No. 
 20   Q.   Now, my understanding is that these samples then would 
 21        have been sent to a testing lab? 
 22   A.   Yes. 
 23   Q.   Who sent them? 
 24   A.   I did. 
 25   Q.   What lab did you select? 
00073 
  1   A.   I think their name is McDowell.  They're located in 
  2        Midland. 
  3   Q.   Midland, Michigan? 
  4   A.   Yes. 
  5   Q.   How did you select them? 
  6   A.   I went through the Yellow Pages and found a materials 
  7        testing lab and they were the closest one, so I took 
  8        it to them.  I took it to them. 
  9   Q.   Had you used them previous to this? 
 10   A.   No. 
 11   Q.   What tasks did you request them to perform? 
 12   A.   A gradation analysis. 
 13   Q.   Did you ask them if they had done that type of test 
 14        before? 
 15   A.   No. 
 16   Q.   Did they perform a gradation analysis? 
 17   A.   Yes. 
 18   Q.   Did you physically -- how did you get the sample from 
 19        your custody into their custody? 
 20   A.   I'm sorry? 
 21                   MR. McKENNA:  Are you asking him how he 
 22        mailed it to them or how they got it?  Is that what 
 23        you mean? 
 24   BY MR. DOLAN: 
 25   Q.   Yeah, I asked him how did this sample get from you to 
00074 
  1        the testing lab, laboratory, is what I'm asking. 
  2   A.   I personally delivered it to them. 
  3   Q.   Did you deliver it the same day that you took it or 
  4        some later date? 
  5   A.   A later date, the day after. 
  6   Q.   And when you delivered the samples to them, were they 
  7        marked? 
  8   A.   Yes. 
  9   Q.   How were they marked? 
 10   A.   With a permanent pen, marker. 
 11   Q.   What did they say? 
 12   A.   They said zero to four inches, the right wheel path 
 13        four to eight inches, right wheel path and berm 
 14        sample. 
 15   Q.   Did you give any instructions to the lab either by in 
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 16        writing through letter or -- you don't use e-mail, 
 17        correct? 
 18   A.   I don't use e-mail. 
 19   Q.   Right.  So did you give them any written instructions 
 20        on what to do? 
 21   A.   No.  They wrote down my verbal instruction. 
 22   Q.   Did they get back to you with test results? 
 23   A.   Yes. 
 24   Q.   How soon after you gave them those samples? 
 25   A.   Within a week, I think.  Let's say between a week or 
00075 
  1        two weeks.  Within that time period. 
  2   Q.   What information did they give you? 
  3   A.   They gave me the gradation analysis.  They took 
  4        specific gravity, I'm not sure why, but that was fine. 
  5        And they also -- I did ask them to -- I wasn't sure if 
  6        the material was a limestone or a slag aggregate and 
  7        they thought it was a natural aggregate.  And my 
  8        opinion is that it's mixture of natural aggregate and 
  9        limestone. 
 10   Q.   What exactly did they find in the testing that they 
 11        had done on the samples?  What findings did they make? 
 12   A.   They said the specific gravity was, I believe, 2.65, 
 13        that's typical.  It's a little high for a natural 
 14        aggregate, but it's typical.  And they said that the 
 15        gradation did not meet 22A specifications. 
 16   Q.   22A? 
 17   A.   22A. 
 18   Q.   Did they indicate where it did not meet the 
 19        specifications? 
 20   A.   No. 
 21   Q.   Did you draw any conclusions as to where it did not 
 22        meet the specifications? 
 23   A.   No. 
 24   Q.   As we sit here today, have you drawn any conclusions 
 25        as to where it did not meet the specifications? 
00076 
  1   A.   I don't use MDOT specifications to draw conclusions on 
  2        the quality of material. 
  3   Q.   So they did their analysis on the material known as 
  4        22A, correct? 
  5                   MR. McKENNA:  Objection, form and 
  6        foundation.  Material was Hipp Road material. 
  7   BY MR. DOLAN: 
  8   Q.   Well, material was Hipp Road, but they looked at it 
  9        and said it didn't meet specifications for material 
 10        that's designated 22A; correct? 
 11   A.   No.  No.  They did a gradation analysis and they 
 12        simply said this gradation does not meet 22A 
 13        specifications. 
 14   Q.   Okay.  What is 22A? 
 15   A.   22A is a gradation that is used by MDOT for base 
 16        materials. 
 17   Q.   Other than concluding that it did not meet 
 18        specifications for 22A, were there any other 
 19        conclusions that the testing lab gave you? 
 20   A.   No. 
 21   Q.   Other than that testing that day, has there been any 
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 22        other testing done? 
 23   A.   No. 
 24                   MR. McKENNA:  Of what? 
 25   BY MR. DOLAN: 
00077 
  1   Q.   Any testing at all. 
  2   A.   Not that I know of. 
  3   Q.   So the only testing you have any awareness of would 
  4        have been the 22A analysis test done by McDowell out 
  5        of Midland, Michigan, correct? 
  6                   MR. McKENNA:  Now, hang on.  Jack, I don't 
  7        know why you have these little things about words that 
  8        he didn't put out there, but they did a gradation 
  9        analysis reported back about 22A.  You keep referring 
 10        to it as a 22A test and that's not what it was. 
 11   BY MR. DOLAN: 
 12   Q.   Well, they did an analysis of the material which -- is 
 13        there a difference between them doing a test of the 
 14        material or an analysis, in your opinion? 
 15   A.   Yes. 
 16   Q.   Okay.  So they did an analysis in this case of 22 -- 
 17   A.   No. 
 18   Q.   What did they do then? 
 19   A.   They did a test. 
 20   Q.   They did a test. 
 21   A.   That's it. 
 22   Q.   And they gave a report to you, correct? 
 23   A.   Yes. 
 24   Q.   And it involved whether or not it met the 
 25        specification for 22A. 
00078 
  1   A.   No. 
  2   Q.   What did it involve then, you tell me? 
  3   A.   It involved a gradation analysis. 
  4   Q.   The test was a gradation analysis. 
  5   A.   That's it.  That's it. 
  6                   MR. McKENNA:  See, you didn't trust me when 
  7        I said it.  I could have saved you five minutes of 
  8        your life. 
  9   BY MR. DOLAN: 
 10   Q.   And the gradation analysis that they did drew one 
 11        conclusion, that it didn't meet specification for 22A, 
 12        correct? 
 13   A.   No. 
 14   Q.   What, if any, conclusions did the analysis draw? 
 15   A.   Now, you keep talking about "they."  I didn't give it 
 16        to them for their analysis. 
 17   Q.   Let's back up for a minute.  Just tell me in your own 
 18        words, what did McDowell Laboratories report to you 
 19        after they completed whatever it is they did on the 
 20        material you sent them? 
 21   A.   The gradation analysis. 
 22   Q.   Other than the gradation analysis, did they give you 
 23        anything else? 
 24   A.   They told me it didn't meet gradation -- they told me 
 25        it didn't meet 22A specifications.  I didn't need to 
00079 
  1        know that, but that's what they told me. 
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  2                   MR. McKENNA:  Jack, we can go off the 
  3        record, but gradation analysis, if you just ask him, 
  4        involves things other than the 22A and that might 
  5        clear up where you're at, what the material is.  I 
  6        don't want to go ten more minutes on ou guys going 
  7        back and forth on this. 
  8                   Why don't you just ask him and he'll tell 
  9        you.  It's not just about the 22A. 
 10                   MR. DOLAN:  I understand that, Jim.  Thank 
 11        you, I appreciate you trying to help me. 
 12   BY MR. DOLAN: 
 13   Q.   Other than what was performed that day, nothing else 
 14        has been done, that you're aware of, that relates to a 
 15        gradation analysis of material from the road, correct? 
 16   A.   That's incorrect. 
 17   Q.   What has been performed since then? 
 18   A.   I took that gradation analysis and then I determined 
 19        how that material would perform. 
 20   Q.   Okay.  How did you do that? 
 21   A.   I used a straight line gradation analysis which was 
 22        developed by the Federal Highway Administration back 
 23        in the '50s and determined that the material was 
 24        controlled by the silt and fine sand content that was 
 25        in it. 
00080 
  1   Q.   Did that gradation analysis report on the silt and 
  2        fine clay sand? 
  3   A.   I don't understand what you mean. 
  4   Q.   Tell me, what information did you derive from the 
  5        gradation analysis that was performed by McDowell? 
  6   A.   They told me that the fine sand and silt was 20 to 40 
  7        percent in excess that required for a material that 
  8        would perform well as a road material.  I'm trying to 
  9        say that in, more in layman terms but without getting 
 10        real technical. 
 11   Q.   So the type of material that they gave you information 
 12        on was -- 
 13   A.   No. 
 14   Q.   Well, the type of material would include fines and 
 15        sand, right?  That's the material that was reported 
 16        back to you, they gave you information on that, 
 17        correct? 
 18                   MR. McKENNA:  Objection, form, it's 
 19        compound.  Which one of these things would you like 
 20        him to answer?  Because you've got like two or three 
 21        questions, Jack. 
 22                   MR. DOLAN:  Your objection is noted. 
 23                   MR. McKENNA:  Just fix it and just ask a 
 24        question -- 
 25                   MR. DOLAN:  No, because he's already 
00081 
  1        testified to fines and silt. 
  2                   MR. McKENNA:  Jack, whether he's testified 
  3        or not -- 
  4                   MR. DOLAN:  Okay.  We'll do it the long 
  5        way, Jim.  Stop interrupting me, please.  Make your 
  6        objection on a legal basis and we'll proceed. 
  7                   MR. McKENNA:  I'm trying to.  Stop 
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  8        interrupting my objection.  It doesn't matter whether 
  9        he's answered something.  A compound question is still 
 10        a compound question. 
 11   BY MR. DOLAN: 
 12   Q.   You received information that related to the quantity 
 13        of fines, correct?  F-I-N-E-S. 
 14   A.   Yes. 
 15   Q.   And fines are a material that are a component of road 
 16        material, correct? 
 17   A.   Yes. 
 18   Q.   And fines oftentimes are of a clay nature and they're 
 19        used to assist in helping the materials that are 
 20        placed on the road bind together, correct? 
 21   A.   That's not -- you don't want clay on a surface 
 22        material, no. 
 23   Q.   You don't want any surface material to have clay in 
 24        it? 
 25   A.   Correct. 
00082 
  1   Q.   Is there a particular standard or a publication that 
  2        you rely on in saying that a surface material should 
  3        not have clay fines? 
  4   A.   I've written several, I think. 
  5   Q.   Are you aware of any -- does any road commission or 
  6        road department that utilizes a surface material that 
  7        doesn't have clay fines to help bind the material 
  8        together? 
  9                   MR. McKENNA:  For the surface. 
 10                   MR. DOLAN:  Correct. 
 11   A.   In my opinion, clay should never be in a surface 
 12        material.  We don't want clay to be a binder because 
 13        clay -- the presence of clay will cause the road to 
 14        become soft.  It will cause it to frost heave, it will 
 15        cause it to rut, it will cause it to pothole, it will 
 16        cause it ravel, it will cause it to do -- have all 
 17        kinds of problems in the springtime.  You want your 
 18        gravel road to depend on interlock of coarse aggregate 
 19        for its stability. 
 20   BY MR. DOLAN: 
 21   Q.   You think that 21A should be used as surface material, 
 22        correct? 
 23   A.   21A eliminates clay. 
 24   Q.   21A is typically used as a base material, isn't it? 
 25   A.   21A is typically used as a base material. 
00083 
  1   Q.   And are you aware -- 
  2                   MR. McKENNA:  Let him finish.  Let him 
  3        finish, Jack.  Go ahead, sir. 
  4                   MR. DOLAN:  I asked him whether or not 
  5        typically it's used, to answer what it was. 
  6                   MR. McKENNA:  Let him finish, Jack. 
  7                   MR. DOLAN:  Are you done with your answer? 
  8                   MR. McKENNA:  Go ahead and finish your 
  9        answer. 
 10   A.   21A is an excellent base material and it eliminates 
 11        clays. 
 12   BY MR. DOLAN: 
 13   Q.   But you're suggesting it also be used as a surface 
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 14        material, correct? 
 15   A.   Yes. 
 16   Q.   Are you aware of any road commissions in Michigan that 
 17        use 21A as a surface material? 
 18   A.   Now you're encroaching on my age and my memory.  I 
 19        know of counties that were thinking of it and the 
 20        problem is the initial cost.  Of course, my opinion is 
 21        that every single county should use 21A or 21AA for 
 22        their base material.  Whether they do or not, I know 
 23        some of them were contemplating it, some of them 
 24        wanted to use it; whether they do or not, I can't say, 
 25        I'm sorry. 
00084 
  1   Q.   And when you just responded there, you used the term 
  2        base.  I was talking about surface material. 
  3   A.   Well, I use them interchangeably, because a base and 
  4        surface material would be the same thing.  A surface 
  5        material is a base, only it doesn't have a -- it 
  6        hasn't been overlaid. 
  7   Q.   23A is the material that's the standard for use as a 
  8        surface material for an unpaved road, correct? 
  9   A.   That's what the counties have gone to. 
 10   Q.   Are you aware of any county that has not -- that does 
 11        not use 23A as the standard for a surface material? 
 12   A.   I don't know of any counties that don't use it, but I 
 13        know in Canada they don't use it. 
 14   Q.   Okay.  Well, are you aware of any road department 
 15        within Michigan or elsewhere that's using 21A as a 
 16        surface material as opposed to 23A? 
 17   A.   No, I don't know of any. 
 18   Q.   Are you aware of any publications that have been peer 
 19        reviewed that say 21A is an acceptable surface 
 20        material? 
 21   A.   I've probably written some that say that. 
 22   Q.   Other than anything you authored, are you aware of any 
 23        other authors that say that? 
 24                   MR. McKENNA:  Other than his peer-reviewed 
 25        publications, is he aware of other peer-reviewed 
00085 
  1        publications by other -- 
  2                   MR. DOLAN:  By other authors. 
  3   A.   I'm sure there are, probably written by the Crushed 
  4        Stone Association. 
  5   BY MR. DOLAN: 
  6   Q.   Would you agree with me that 23A is the generally 
  7        accepted standard of material to use for surface 
  8        material on an unpaved road? 
  9   A.   My opinion is mistakenly accepted because MDOT 
 10        mistakenly told them they could get by using a 
 11        marginal material, but it's a big mistake and the 
 12        counties are paying the price. 
 13   Q.   So you are conceding that 23A is the material that is 
 14        recognized as the material to be used on unpaved roads 
 15        in Michigan, correct? 
 16                   MR. McKENNA:  Objection, form and 
 17        foundation. 
 18   BY MR. DOLAN: 
 19   Q.   You may not like it, but you're conceding that. 
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 20                   MR. McKENNA:  Objection, form and 
 21        foundation; argumentive, compound. 
 22   A.   And in my opinion it is the reason why we have so many 
 23        roads that are not in reasonable repair and why their 
 24        condition is not reasonably safe and fit for travel. 
 25        It is a primary reason. 
00086 
  1   BY MR. DOLAN: 
  2   Q.   Now, let's get back to phase two.  We've talked about 
  3        the sieve analysis.  You've got the sieve analysis 
  4        back and you felt that the material that was in the 
  5        sieve analysis had a bearing on your opinions with 
  6        respect to the road, correct? 
  7   A.   Yes. 
  8   Q.   What, if any, in that opinion did you have at that 
  9        point in time, after looking at the sieve analysis, 
 10        information you got from McDowell and any evaluation 
 11        you did? 
 12   A.   I'm going to try to paraphrase your -- let me ask you 
 13        to rephrase your question again.  Could you put it 
 14        in -- 
 15   Q.   I'm trying to put you at a point in time, that's all 
 16        I'm trying to do to move this deposition along. 
 17                   What I'm talking about is you've now gotten 
 18        the materials back from McDowell. 
 19   A.   Right. 
 20   Q.   You've done your own examination -- 
 21   A.   Right. 
 22   Q.   -- of both the materials and the information from 
 23        McDowell. 
 24   A.   Right. 
 25   Q.   At that point in time, what, if any, opinion did you 
00087 
  1        have at what we've referred to by your testimony as 
  2        the phase two set of opinions? 
  3   A.   Okay.  Well, now at that time I expanded my opinion to 
  4        the point that now I know that the county is going to 
  5        have a great deal of difficulty meeting the 
  6        requirements to keep Hipp Road in reasonable repair 
  7        and in a condition fit for public travel.  It's just 
  8        going to be, in my opinion, almost impossible to keep 
  9        it in reasonable repair and condition for that 
 10        material. 
 11   Q.   And the reason for that is what? 
 12   A.   Is because it's got so much silt and fine sand and 
 13        fine sand in it. 
 14   Q.   Did you have any opinions beyond what you just 
 15        testified to at phase two? 
 16   A.   We've got four of them now, right? 
 17   Q.   You had the initial three and now you've expanded and 
 18        just given another opinion. 
 19   A.   Right. 
 20   Q.   Beyond those four opinions, did you have any 
 21        additional opinions at that time? 
 22   A.   Not at that time.  That would take us up through the 
 23        end of September and the testing.  And now we're to 
 24        the point where I'm starting to get -- no, I haven't 
 25        read any depositions yet at that time. 
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00088 
  1   Q.   Okay.  This information that you've just given me 
  2        about phase two, was that communicated to the 
  3        plaintiff's representatives, the attorneys, or 
  4        whatever, at some point? 
  5   A.   Yes.  I think when I sent the results to 
  6        Mr. Fitzgerald I indicated that the material was, on 
  7        Hipp Road was far in excess of what would be a 
  8        reasonable material to use on Hipp Road and it would 
  9        cause maintenance problems. 
 10   Q.   When did you give him that information? 
 11   A.   Probably end of September, first part of October. 
 12        That would be of '13. 
 13   Q.   All righty.  Can you do me a favor, can you just look 
 14        in your records to see the date you got the sieve 
 15        report back? 
 16   A.   Oh, date tested was October 8th. 
 17   Q.   So it wasn't until after that date that you got 
 18        information back, correct? 
 19                   MR. McKENNA:  After October 8th that he got 
 20        the sieve analysis back; is that your question? 
 21                   MR. DOLAN:  Correct. 
 22   A.   October 8th on the sieve analysis.  Date tested, this 
 23        billing says September 13th. 
 24                   MR. FITZGERALD:  September -- 
 25   A.   Oh, the 30th of September, yeah. 
00089 
  1                   MR. FITZGERALD:  I have nothing to say or 
  2        add here.  He's asking you dates, can you give him 
  3        dates. 
  4   A.   The sample date was October 1st, the date tested was 
  5        October 8th.  So those are the dates that we have on 
  6        the sieve analysis. 
  7   BY MR. DOLAN: 
  8   Q.   So would October 1st, 2013, be the date that you were 
  9        at Hipp Road the second time? 
 10   A.   It would be -- I would have been there before that and 
 11        I would have been there -- I think I would have been 
 12        there -- I just have to say end of September.  I would 
 13        have been there if -- I'm pretty sure I was there at 
 14        least a week before the 1st of October.  It must be 
 15        that they didn't get right to the -- 
 16   Q.   Can I ask you a question here?  Do you think that the 
 17        October 1st date would be the date you gave them the 
 18        material? 
 19   A.   It could be.  And I know that I collected the sample, 
 20        went home and then I had to find a -- I had to find a 
 21        testing company.  And I found them.  And it could have 
 22        been two or three days before I found one to take the 
 23        sample to.  But I know I was there in September and it 
 24        would be sometime after mid-September that I collected 
 25        the sample.  And I don't know why the 17th of 
00090 
  1        September sticks in my mind. 
  2   Q.   So there's no question that the results of this sieve 
  3        analysis were not available until October 8th, 
  4        correct? 
  5   A.   Right.  Right. 
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  6   Q.   So it wouldn't have been until those results had come 
  7        back that you would have had any reporting back to 
  8        Mr. Fitzgerald or someone else about the conditions of 
  9        that material? 
 10                   MR. McKENNA:  Objection, form, compound. 
 11   A.   I'm sorry, I lost track. 
 12                   MR. DOLAN:  Can you read the question back? 
 13        And I'll accept your objection on the read back. 
 14                   (The following portion of the record was 
 15                   read by the reporter at 12:24 p.m.: 
 16                   Q.  So it wouldn't have been until those 
 17                   results had come back that you would have 
 18                   had any reporting back to Mr. Fitzgerald or 
 19                   someone else about the conditions of that 
 20                   material?) 
 21   A.   Exactly right. 
 22                   MR. FITZGERALD:  Jack, can we take a quick 
 23        break, a bathroom break here? 
 24                   MR. DOLAN:  Sure. 
 25                   (Off the record at 12:24 p.m.) 
00091 
  1                   (Back on the record at 12:30 p.m.) 
  2   BY MR. DOLAN: 
  3   Q.   So I believe at this point we've now finished phase 
  4        one and phase two.  You're up to four opinions, 
  5        correct? 
  6   A.   Right. 
  7   Q.   Now, following phase two you've rendered some 
  8        additional opinions, correct? 
  9   A.   Right. 
 10   Q.   At this point in time the opinions, other than what 
 11        you've talked about so far, can you tell me what those 
 12        opinions are starting with the one following in time 
 13        you would have rendered up to your most recent 
 14        opinion? 
 15   A.   Well, one thing I can tell you, I can't tell you the 
 16        order in which I formulated them because I'm not sure. 
 17   Q.   Okay. 
 18   A.   But one opinion I have is that the -- do you want me 
 19        to go through all of them, including the first -- 
 20        basically the first four? 
 21                   MR. McKENNA:  No, he has the first four. 
 22        He's asking for after the first four. 
 23   A.   Okay.  Let me -- if I could repeat the first four so 
 24        that -- 
 25   BY MR. DOLAN: 
00092 
  1   Q.   Absolutely. 
  2   A.   Okay.  The first one, the road was too narrow 
  3        because -- 
  4   Q.   We don't need to get into all the reasons.  I'm just 
  5        trying to get your order here. 
  6   A.   My second opinion was that it wasn't properly 
  7        repaired.  And the third opinion was that the 
  8        materials that were used caused the road to require 
  9        excessive maintenance activity. 
 10                   The fourth opinion is that the roadway 
 11        wasn't maintained properly and that the surface area 
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 12        was flat and, therefore, it would not drain.  It 
 13        didn't have proper surface drainage. 
 14                   Then my third opinion is that -- 
 15   Q.   I think we're up to five now, just to correct you. 
 16   A.   Oh, yeah, my fifth.  Here I am saying my third.  My 
 17        fifth opinion was when I found out that they had paved 
 18        McKay Road there, there are two roads that are 
 19        parallel to M-53, McKay Road and Hipp Road.  And McKay 
 20        Road was a secondary road, I believe.  Is that what 
 21        they call -- there are three levels of road in Macomb 
 22        County, there's a state highway and then there's 
 23        primary routes and secondary or -- 
 24                   MR. McKENNA:  Local. 
 25   A.   -- local roads.  And I think McKay is a local road and 
00093 
  1        so is Hipp Road a local road. 
  2                   Well, when M-53 -- when M-53, they decided 
  3        to do construction on M-53, apparently the county got 
  4        together with the state and they decided to pave McKay 
  5        Road.  And when I found that out, it was easy to 
  6        understand in order to meet the statutes McKay Road 
  7        was paved, so that in order to meet the statutes to 
  8        keep the McKay Road in reasonable repair and condition 
  9        it had to be paved because they couldn't keep it -- 
 10        otherwise, they couldn't keep it maintained properly. 
 11                   When I found that out, I said why didn't 
 12        they pave Hipp Road because it's going to carry the 
 13        traffic load from M-53 also.  Now, you don't find that 
 14        all out at the same time, but by reading various 
 15        depositions you find out, yeah, Hipp Road is carrying 
 16        that.  And then by reading more depositions, you find 
 17        out, yeah, the county knew that Hipp Road is going to 
 18        carry M-53 load. 
 19                   So when Hipp Road is burdened with all of 
 20        this M-53 traffic, it should have been paved as well 
 21        as McKay Road, but it wasn't.  So that's another 
 22        problem. 
 23   Q.   That's number five. 
 24   A.   That's number five. 
 25   Q.   Okay. 
00094 
  1   A.   Okay.  Then another problem was, then I said, okay, 
  2        when they do repairs, for example, when they work on 
  3        the berm that forms on the side, that berm should be 
  4        removed, and I found out they're not removing the 
  5        berm.  What they're doing is simply moving the berm 
  6        from the edge of the road to the center of the road to 
  7        make a crown.  They should never do that.  That 
  8        material that forms a berm is mostly silt and is high 
  9        in silt and fines and it shouldn't be in the middle of 
 10        the road.  A proper repair would be to remove it and 
 11        to put a high quality material, material that would 
 12        drain and material that would be easier to maintain. 
 13        So that was another problem. 
 14                   Then when I read how they were grading the 
 15        roads to remove the potholes, then I found out, okay, 
 16        they're not removing all of the potholes, they're only 
 17        grading deep enough to remove perhaps some of the 
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 18        potholes.  But you have to -- in order to remove all 
 19        of the potholes, you have to grade the surface deep 
 20        enough to get to the bottom of the deepest pothole. 
 21                   And my opinion was they weren't doing that. 
 22        They were just grading deep enough to smooth the 
 23        surface.  And given the traffic load from M-53 on 
 24        there, the deeper potholes would reappear again in a 
 25        short period of time.  So you'd be right back to 
00095 
  1        having a potholed surface in another short period of 
  2        time.  So they're using poor maintenance practice. 
  3                   How many is that, six? 
  4   Q.   The way I counted, that would be seven. 
  5   A.   Seven. 
  6   Q.   Is there a material you want to refer to in your file? 
  7   A.   Well, I already said they used improper material, 
  8        didn't I? 
  9   Q.   That was number -- you said as opinion number three 
 10        that they didn't use the required materials. 
 11   A.   Yeah.  And you told me that, you know, you're the one 
 12        that said 21AA, you know, that's the material that all 
 13        counties should use as a road surface material. 
 14        There's no question.  I would be happy if they used 
 15        21A, but a better material would be 21AA which just 
 16        has more crush material.  And the more crush material 
 17        that you have, you're going to knit together a surface 
 18        that's not going to have to require as much grading. 
 19                   They use a material like that up in 
 20        Ontario, and you got -- 
 21   Q.   And I think you testified -- 
 22                   MR. McKENNA:  Go ahead and finish, sir. 
 23                   MR. DOLAN:  I understand -- 
 24                   MR. McKENNA:  No, you don't understand.  If 
 25        you're going to do it, don't tell me you understand 
00096 
  1        and continue to do it. 
  2                   Sir, finish your answer, please. 
  3   A.   Well, they have 180 mile long roads up in Canada that 
  4        use like a 21AA material, 180, and they have one motor 
  5        grader.  We drive those roads 75, 80 miles an hour 
  6        and they're beautiful.  And it doesn't matter if it's 
  7        raining or if it rained yesterday, you can still drive 
  8        70 or 80 miles an hour. 
  9   BY MR. DOLAN: 
 10   Q.   You personally drive that. 
 11   A.   Yes. 
 12   Q.   How many times a year do you do that? 
 13   A.   Well, every time we go fishing. 
 14   Q.   How many times a year is that? 
 15   A.   How many times a year?  Well, we go there in May, but 
 16        once a year. 
 17   Q.   Every year? 
 18   A.   No.  No. 
 19   Q.   How many times have you driven that road? 
 20   A.   Well, me personally, I've only been there once.  And I 
 21        went and I took samples of their stockpiled material 
 22        and I said hallelujah, somebody up here knows how to 
 23        build a road and maintain it.  So, yeah. 
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 24   Q.   That's based on your one occasion being up there, 
 25        correct? 
00097 
  1   A.   Well, it's based on a road that's existed for years, 
  2        and the guy that motor grades it that has worked there 
  3        for ten or 15 years. 
  4   Q.   Okay.  And I'm not trying to interrupt you here.  What 
  5        I wanted -- 
  6                   MR. McKENNA:  But you are and you're doing 
  7        it anyway.  Why don't you let him finish? 
  8                   MR. DOLAN:  Why don't you make proper 
  9        objections and stop interrupting me. 
 10                   MR. McKENNA:  It is a proper objection. 
 11        Let the witness finish his answer.  How more clear and 
 12        proper can I be -- 
 13                   MR. DOLAN:  He's supposed to be responsive 
 14        to my questions. 
 15                   MR. McKENNA:  -- when you announce on the 
 16        record, Jack, I know I don't want to interrupt you, 
 17        but you're interrupting him. 
 18                   MR. DOLAN:  He's supposed to be responsive 
 19        to my question, all right? 
 20                   MR. McKENNA:  Wait until he's done. 
 21                   MR. DOLAN:  I'm trying to move this 
 22        deposition along. 
 23                   MR. McKENNA:  You're not trying to move 
 24        anything along.  You wait until he's done and you can 
 25        make your announcement about his answer. 
00098 
  1                   Sir, finish your answer. 
  2   BY MR. DOLAN: 
  3   Q.   I think you're done now, aren't you? 
  4   A.   Yes. 
  5                   MR. McKENNA:  No, why don't you let him 
  6        tell you that he's done. 
  7                   MR. DOLAN:  He just did. 
  8                   MS. LYONS:  He just did. 
  9                   MR. McKENNA:  Instead of you announcing it. 
 10   BY MR. DOLAN: 
 11   Q.   You're done, right? 
 12   A.   It's a beautiful road, the guys have been fishing 
 13        there for 20 years.  They said it's always been the 
 14        same.  And when you're there the worst time of year, 
 15        you don't expect the road to get worse in the good 
 16        time of year.  It would be like driving Hipp Road in 
 17        March or April so you can form your own conclusion. 
 18        March or April is not the best time to be on Hipp 
 19        Road.  May is the time when that road should be at its 
 20        worst.  The lakes are still -- half of them are still 
 21        frozen.  You get the picture, don't you? 
 22   Q.   What I'm trying to do is just figure out if we got all 
 23        your opinions in.  The last one we stopped on was the 
 24        way the potholes were being graded -- 
 25   A.   I'm sorry. 
00099 
  1   Q.   All I'm trying to do now -- just let me make a 
  2        statement here so you understand what I'm trying to 
  3        do.  I'm trying to just make sure I've got all the 
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  4        opinions that you gave. 
  5   A.   But I'm not done, I just remembered some. 
  6   Q.   That's what I'm looking for.  I just want to let you 
  7        know that right I'm counting seven opinions. 
  8   A.   Okay.  I just remembered some more. 
  9   Q.   And I'm orienting you, the last one we talked about 
 10        was the grading of the potholes. 
 11   A.   Yes. 
 12   Q.   So what I'd like to do now is just try to identify the 
 13        remaining opinions.  We'll go back and go over each 
 14        one. 
 15   A.   Okay.  Do you want me to go on to eight? 
 16   Q.   Yes, please. 
 17   A.   Eight is, I believe they used an improper maintenance 
 18        management method.  They have a call-in procedure, 
 19        which in this case failed because they -- when they 
 20        called in, let's say on June 4th, I believe they 
 21        called in, I believe the maintenance supervisor 
 22        received a call and he went out and looked and saw 
 23        that maintenance needed to be done but they didn't do 
 24        it.  Somehow there was a problem there, but I don't go 
 25        into the nitty-gritty, but there's a problem there. 
00100 
  1        They need to have a maintenance management method that 
  2        doesn't have that kind of flaw in it. 
  3                   Also, there's a flaw in their maintenance 
  4        method because you have a period of four, five days of 
  5        rain that happen before -- let's say before June 4th, 
  6        so the conditions for maintaining Hipp Road were ideal 
  7        from June 4th on.  That's when it should have been 
  8        maintained.  You want to go into a gravel road after a 
  9        rain and do your work and it was not done.  Something 
 10        fell through the side. 
 11                   Hipp Road, if it was to be maintained 
 12        properly, should have had a schedule.  And then the 
 13        other thing, that -- the other thing that was wrong 
 14        with Hipp Road was that it wasn't properly classified 
 15        during the time that M-53 was under construction. 
 16        It's classified as a local road, it was classified as 
 17        a local road before.  That's when it served the four 
 18        residence that live on it.  But when it -- when it -- 
 19        when construction began on M-53, now it carried the 
 20        full burden of M-53.  So it had to be classified as a 
 21        higher type road because road classification isn't 
 22        based on just the willy-nilly, Joe goes out and says, 
 23        well, this is a local road and this is somebody else, 
 24        it's based on the volume of traffic it carries. 
 25                   So it should have been classified as higher 
00101 
  1        -- the next higher level, at least.  And at the higher 
  2        classification it would have demanded a higher 
  3        maintenance attention and it didn't get that. 
  4                   So all of these things had affected the 
  5        fact that the liability statutes just weren't met and 
  6        we didn't have a road that met the reasonable repair. 
  7        We didn't have the conditions that would put it in 
  8        reasonable condition and fitness for travel.  It 
  9        wasn't wide enough to carry two-way traffic and a 
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 10        bicycle on the side like it normally would.  It could 
 11        have been the berms have been scraped off so that a 
 12        bicycle could use the extra width that would have 
 13        existed if it had been properly maintained and 
 14        repaired.  And if it had been kept smooth so the 
 15        bicyclists don't have to try to dodge potholes and 
 16        motorists do the same king of thing, and so there you 
 17        have it. 
 18                   I couldn't find anywhere where the county 
 19        was doing anything properly.  And that bothered me 
 20        because one of my close friends, when I went to TRB 
 21        used to go to TRB, and he was from Macomb County. 
 22        That bothers me. 
 23   Q.   Okay.  I've counted ten opinions that you've given and 
 24        I'm going to go back over them. 
 25                   Other than what you just testified to, are 
00102 
  1        there any other opinions that you've given? 
  2                   MR. McKENNA:  Objection, form and 
  3        foundation. 
  4   A.   I can't remember right now if there are.  I may have 
  5        more, but I can't remember them now.  I'm sorry. 
  6        Mr. Dolan -- 
  7   Q.   Go ahead. 
  8   A.   I don't remember any more.  I think I'm done. 
  9   Q.   Okay.  Are you currently in the process of considering 
 10        additional information to develop any opinions? 
 11   A.   Yes. 
 12   Q.   What's the additional information that you're 
 13        currently working on to develop further opinions than 
 14        what you have now? 
 15   A.   Well, you see -- 
 16                   MR. McKENNA:  Hi, Jack.  What do you keep 
 17        looking at me for? 
 18                   MR. FITZGERALD:  You're not referring 
 19        Mr. Novak over here, are you? 
 20                   MR. McKENNA:  No, I'm referring to 
 21        Mr. Dolan. 
 22                   MR. FITZGERALD:  Just answer his question. 
 23   A.   Well, the maintenance superintendent seems to not be 
 24        able to recall any attending meetings involving the 
 25        detours that would result from construction of M-53. 
00103 
  1        So, to me there seems to be a lack of communication 
  2        within Macomb County.  And I believe that there should 
  3        have been strong communication from the superintendent 
  4        down to the supervisor and from the supervisor down to 
  5        his men to ensure that Hipp Road was maintained 
  6        commensurate with the fact that Hipp Road was going to 
  7        be burdened with M-53 traffic.  And that wasn't done. 
  8                   And maybe something -- maybe there's 
  9        something that happened at these meetings with MDOT 
 10        that might give me reason to change an opinion that I 
 11        don't know about.  But we don't have any depositions, 
 12        so I don't have any information.  So right now it's 
 13        all to me negligence on the part of the county. 
 14   Q.   Anything beyond that? 
 15   A.   I can't think of any. 
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 16                   MR. McKENNA:  Objection, to form and 
 17        foundation. 
 18   BY MR. DOLAN: 
 19   Q.   Are you working on any opinions or issues beyond what 
 20        you just testified to with regard to meetings with 
 21        MDOT? 
 22   A.   I'm not working on any, no. 
 23   Q.   Going back to these opinions.  One of your opinions is 
 24        that Hipp Road should have been paved; is that 
 25        correct? 
00104 
  1   A.   Yes. 
  2   Q.   Is there a particular standard that you're referring 
  3        to that's utilized for determining when paving should 
  4        occur that you're relying on in rendering that 
  5        opinion? 
  6   A.   Yes. 
  7   Q.   What is that standard? 
  8   A.   That McKay Road was paved for the reason that it 
  9        needed to be paved in order to meet liability 
 10        statutes.  If it needed to be paved, then absolutely 
 11        McKay (sic) should have been paved. 
 12                   MR. McKENNA:  Do you mean Hipp? 
 13                   THE WITNESS:  I mean Hipp.  What did I say, 
 14        McKay? 
 15                   MR. McKENNA:  Yeah. 
 16   A.   McKay was paved.  I mean, two and two is four, right? 
 17   BY MR. DOLAN: 
 18   Q.   So you're saying because McKay Road was paved then 
 19        Hipp should have been paved. 
 20   A.   Absolutely. 
 21   Q.   That's your basis of saying that? 
 22   A.   Absolutely.  That's my opinion. 
 23   Q.   Now, your next opinion, you mentioned that it's an 
 24        improper maintenance technique to, as you grade the 
 25        road, take the material from the edge of the road, 
00105 
  1        move it back onto the road and use it to help form a 
  2        crown; is that correct? 
  3   A.   Yes. 
  4   Q.   Is there a particular publication or standard that 
  5        you're referring to that says that shouldn't be done? 
  6   A.   Commonsense doesn't need those things that you talked 
  7        about.  Commonsense tells you that you don't use 
  8        unacceptable materials to make road out of. 
  9   Q.   Are you aware of whether or not there are publications 
 10        that have been published that say that that's a proper 
 11        way to grade the road, to pull the material from the 
 12        edge back to the center? 
 13   A.   I'm aware that there's no publication that says that 
 14        you take unacceptable materials from the edge of the 
 15        road and you grade them onto the middle of the road. 
 16        The assumption is -- what you're talking about, the 
 17        assumption is that the material that they're pulling 
 18        out from the side into the middle of the road, that 
 19        assumption is that those are good acceptable 
 20        materials. 
 21   Q.   What I'm trying to figure out here then from your 
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 22        testimony is that your objection is it's based on the 
 23        materials or is it based on the fact that they're 
 24        actually going to the edge of the road and pulling 
 25        that material back to the center and using it to shape 
00106 
  1        the crown? 
  2   A.   I'm sorry, I didn't understand what you said? 
  3   Q.   Is your problem with the materials or is it a problem 
  4        not only with the materials but also just the fact 
  5        that they're using materials from the edge to pull 
  6        towards the center and form the crown? 
  7   A.   Just the materials.  It could be that you could do 
  8        that because the material they got to decide.  Under 
  9        normal circumstances, the material that formed on the 
 10        berm would be inferior material because it's dust, and 
 11        so forth, that eroded out and blew over there.  It's 
 12        usually not good material that forms a berm.  And if 
 13        you're using proper materials, you usually don't 
 14        develop a berm. 
 15   Q.   Are you aware of any publications that say that when 
 16        you do grading on the road, you're supposed to go to 
 17        the edge of the road and pull the material back to the 
 18        center to help form the crown? 
 19   A.   Well, I'm aware that there are publications that say 
 20        that you can do that, yes. 
 21   Q.   And you disagree with those publications; is that 
 22        correct? 
 23   A.   My opinion is that they're not telling you to do -- 
 24        they're just telling you what the practice is, not 
 25        what is the best thing to do. 
00107 
  1   Q.   Would you agree that that's a common practice, to pull 
  2        the material from the edge of the road and use it to 
  3        shape the crown? 
  4                   MR. McKENNA:  Objection, form and 
  5        foundation.  What type of material are you referring 
  6        to, Jack? 
  7                   MR. DOLAN:  Material from the edge of the 
  8        road. 
  9                   MR. McKENNA:  Yeah, but without saying the 
 10        consistency of it.  That's my objection. 
 11   BY MR. DOLAN: 
 12   Q.   Pull the material on the road, that that's a common 
 13        practice when a road is graded, for the grader to pull 
 14        material from the edge back towards the center of the 
 15        road and use it to shape the crown. 
 16                   MR. McKENNA:  Objection, form and 
 17        foundation. 
 18   A.   It's a lot like saying it's a common thing for someone 
 19        to go to a tavern and get drunk.  It doesn't mean it's 
 20        the right thing to do, but it is a common thing to be 
 21        done and it is commonly done.  It's not what should be 
 22        done, but it is a common thing. 
 23   BY MR. DOLAN: 
 24   Q.   Are you aware of any publications that have been peer 
 25        reviewed or any accepted practices that say that's not 
00108 
  1        to be done? 
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  2                   MR. McKENNA:  Objection.  What are you 
  3        referring to? 
  4   BY MR. DOLAN: 
  5   Q.   The pulling of the material from the edge of the road 
  6        and used to reshape the crown. 
  7   A.   Well, you see, when you use proper materials you don't 
  8        have to do that. 
  9   Q.   I don't mean to interrupt you here, except that the 
 10        question -- 
 11                   MR. McKENNA:  Except that you are every 
 12        time you say that. 
 13   BY MR. DOLAN: 
 14   Q.   The question I asked you is about whether or not 
 15        you're aware of publications or peer-reviewed material 
 16        that says that that's an improper thing to do. 
 17   A.   Well, you're asking me a question in which there would 
 18        never be publications of the type you talked about 
 19        when you use proper materials, so they would never 
 20        exist. 
 21   Q.   You seem to have a problem with drawing the material 
 22        from the edge of the road and using it to shape the 
 23        crown, correct? 
 24   A.   Yes, because that only exists when you use materials 
 25        that you shouldn't be using. 
00109 
  1   Q.   I'm sorry.  What you're saying is the material that's 
  2        off to the side of the road, that when you're pulling 
  3        it forward that's not going to be acceptable material? 
  4   A.   It normally is not acceptable material. 
  5   Q.   And that's my point. 
  6   A.   And that's why I -- 
  7   Q.   Your opinion is that because you believe that that's 
  8        generally not accepted material that that shouldn't be 
  9        done, correct? 
 10   A.   That's right. 
 11   Q.   Now I'm asking you, are you aware of any standards or 
 12        any peer-reviewed publications that say exactly what 
 13        you said, that you should not use that material from 
 14        the edge of the road because it's not likely to be 
 15        acceptable to pull back and use to grade and crown the 
 16        road? 
 17   A.   No. 
 18   Q.   But it's your belief. 
 19   A.   That's my opinion. 
 20   Q.   Now, you next indicated that they were not removing 
 21        all the potholes but some of the potholes based on the 
 22        way they were grading, because they weren't getting 
 23        down deep enough when they graded, correct? 
 24   A.   Yes. 
 25   Q.   And it's your opinion that when they grade they should 
00110 
  1        somehow determine the deepest pothole depth and then 
  2        grade the whole road to that depth? 
  3   A.   Yes. 
  4   Q.   Is there a particular publication or standard that 
  5        says that grading a road should involve getting down 
  6        to the deepest pothole depth? 
  7   A.   Well, my understanding is that it's common knowledge. 
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  8   Q.   So regardless of how deep that pothole depth is they 
  9        should get down to that depth. 
 10   A.   Yes.  And I could show you a diagram to show you why, 
 11        if you want to understand why.  It deals with 
 12        compaction. 
 13   Q.   Now, generally, you also talked about having a 
 14        management procedure in place with respect to the 
 15        roads and that has to do with how frequently they 
 16        should be grading the roads? 
 17   A.   Well, you need a management method to ensure that the 
 18        roads comply with liability statutes and that they're 
 19        always in reasonable repair and that their condition 
 20        is safe and fit for public use. 
 21                   So how do you do that?  They're relying on 
 22        people calling in and saying, you know, my road is 
 23        terrible or my road has got some potholes and then 
 24        they go out and inspect it and they say sure enough it 
 25        does, so they go out and fix it. 
00111 
  1                   But now when people call in and say that 
  2        this condition exists and they don't do anything about 
  3        it, then that system falls apart.  And I just say they 
  4        need a better system because we have, in our case on 
  5        Hipp Road, we have a case where normally they have, 
  6        say, two or three calls in a certain period of time, 
  7        but when you take the full load of traffic from M-53 
  8        and you go from two or three calls in a period of time 
  9        to over 15 or 20 calls, the county says boy, you know, 
 10        this is overload and we're not -- and they're just 
 11        going crazy out there.  And even the foreman I think 
 12        went out and looked at it and says well, yeah, it 
 13        needs attention, but for some reason he never acted on 
 14        it. 
 15                   Well, something is wrong with the 
 16        maintenance management system when he can just say 
 17        we're not going to do it or he didn't do it.  There 
 18        was no maintenance done.  And, what happened?  A 
 19        little kid gets run over. 
 20                   What I'm saying is you need a management 
 21        method that ensures that the road always meets the 
 22        statutes and one way to do it is to have a maintenance 
 23        management method where you at least go out there on a 
 24        -- and when I say this, I'm talking about roads that 
 25        are like when you go from a local road to the next 
00112 
  1        tire level, where you know you're carrying a major 
  2        highway's traffic on what used to be a local road and 
  3        now it's a secondary road or whatever they call the 
  4        next higher level.  Now you're going to maintain it on 
  5        a regular interval, say at least once a week we're 
  6        going to go out there and we're going to maintain that 
  7        road because we want it to be as free of ruts as 
  8        possible, as free of the potholes as possible.  We 
  9        want it the full length of Hipp Road and we want to 
 10        meet statutes as much as possible. 
 11                   They're spending all their time running 
 12        around, looking to see if there's a pothole, when they 
 13        could spend their time simply maintaining that road. 
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 14        Do you see what I mean?  So they need a maintenance 
 15        management method.  They don't need to have these 
 16        calls of running around and all the redundancy they've 
 17        got built into the method that they're using now. 
 18        That's my opinion. 
 19   Q.   So you think they should have a system where they go 
 20        out on a schedule to check the road, they don't need 
 21        to have a system -- 
 22   A.   They do not -- 
 23   Q.   Let me finish the question, please.  They don't need 
 24        to have a system where they're responding to 
 25        complaints or where they're sending people out to 
00113 
  1        drive the roads. 
  2   A.   No.  I'm just saying that when they have a road that 
  3        is bounced up from being a local road to now being a 
  4        secondary road because of all the increase in traffic, 
  5        that they need a different maintenance management 
  6        approach to it.  Am I clear in saying that? 
  7   Q.   Yes. 
  8   A.   Now they need a different maintenance management 
  9        program.  They can't use the old system, it doesn't 
 10        work anymore because they're going into a new 
 11        territory.  They can't -- the old system doesn't work 
 12        when you go from a traffic load of a few cars a day to 
 13        hundreds, maybe thousands cars a day.  The old 
 14        maintenance management doesn't work. 
 15   Q.   And I was basically on your opinion number eight.  But 
 16        looking at opinion number ten, that's where you feel 
 17        the road needed to be reclassified based on the amount 
 18        of volume, correct? 
 19   A.   Yes. 
 20   Q.   And you stated that was because the road was now 
 21        taking the full burden of traffic that had been on 
 22        M-53, correct? 
 23   A.   Yes, sir. 
 24   Q.   And it's your belief that Hipp Road basically, as they 
 25        did this construction work on M-53, bore all that 
00114 
  1        traffic that had been on M-53, correct? 
  2   A.   Yes, sir. 
  3   Q.   Where did you derive that from? 
  4   A.   I derived that from the depositions. 
  5   Q.   Okay.  So in your opinion Hipp Road was what I will 
  6        call the primary detour road for M-53, correct? 
  7                   MR. McKENNA:  Objection, form and 
  8        foundation. 
  9   A.   That's my understanding, yes. 
 10   BY MR. DOLAN: 
 11   Q.   Now, you seem to be suggesting that a maintenance 
 12        schedule could be set up where you go out periodically 
 13        to do the maintenance or to inspect the road to 
 14        determine whether or not it needed maintenance. 
 15   A.   No, to do the maintenance. 
 16   Q.   Okay.  Would the schedule vary depending on the time 
 17        of year? 
 18   A.   No. 
 19   Q.   So you'd go out at the same intervals in the winter as 
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 20        you would in the summer. 
 21   A.   Exactly. 
 22   Q.   You go out at the same intervals in the spring as you 
 23        would in the summer and fall. 
 24   A.   Yes. 
 25   Q.   What interval do you suggest they should be out there 
00115 
  1        to do maintenance? 
  2   A.   Weekly. 
  3   Q.   So they should be out there basically with a grader to 
  4        do maintenance every week. 
  5   A.   Yes. 
  6   Q.   Are you aware of any road commissions in Michigan that 
  7        follow that type of schedule? 
  8   A.   I'm not aware.  That was my opinion, though. 
  9   Q.   Now, the last opinion you gave had to do with meetings 
 10        with MDOT, where you were referring to the fact that 
 11        there should have been involvement with MDOT and the 
 12        road commission and then information passed down the 
 13        line from whoever met with MDOT to the lower echelon 
 14        employees; is that correct? 
 15                   MR. McKENNA:  Hang on, Jack.  Please.  Let 
 16        me just get my objection on the record.  He didn't say 
 17        that.  You had asked him something about if there was 
 18        something else he may anticipate doing and he 
 19        indicated he may if he got information.  You've 
 20        mischaracterized what he said. 
 21   BY MR. DOLAN: 
 22   Q.   With your counsel's objection noted, I will withdraw 
 23        that question. 
 24                   You are considering additional an opinion 
 25        that would relate to these meetings with MDOT, 
00116 
  1        correct?  You haven't formed one at this time; is that 
  2        right? 
  3   A.   That's correct. 
  4   Q.   What information do you think you still need in order 
  5        to form that opinion? 
  6                   MR. McKENNA:  Objection, form and 
  7        foundation. 
  8   A.   I don't know what information.  I have to see what 
  9        information is provided before I could answer that 
 10        question.  I have no idea what they might have to say. 
 11        I'm just curious as to why there seems to be no -- why 
 12        the maintenance people seem to know nothing about the 
 13        arrangements that were made between the county and the 
 14        state. 
 15   Q.   What arrangements were made between the county and the 
 16        state? 
 17                   MR. McKENNA:  Objection, form and 
 18        foundation. 
 19   A.   How do I know?  I looked through depositions and 
 20        Mr. Ciavatta, or whatever his name is, he didn't seem 
 21        to know. 
 22   BY MR. DOLAN: 
 23   Q.   Well, you just said the maintenance people didn't know 
 24        the arrangements made between county and the state, 
 25        which assumes in your answer that the arrangements had 
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  1        been made.  I'm asking you what, if any, arrangements 
  2        were actually made between the county and the state? 
  3                   MR. McKENNA:  Objection, form and 
  4        foundation.  He told you he's not aware. 
  5   A.   I'm not aware of anything. 
  6   BY MR. DOLAN: 
  7   Q.   All right. 
  8   A.   I'm aware of only one arrangement that was made and 
  9        that was the county received $50,000 to maintain Hipp 
 10        Road. 
 11   Q.   Where did you receive that information from? 
 12   A.   I don't know.  That's just something that -- I saw it 
 13        somewhere, I think. 
 14   Q.   Is that a writing that you looked at? 
 15   A.   I can't answer that question because I don't know. 
 16   Q.   Now, you also testified about how the ideal time to 
 17        work on the road is after there's been four to five 
 18        days of rain; is that right? 
 19   A.   After a rainfall is the best time to work on the road. 
 20   Q.   In this particular instance where the accident 
 21        happened back on June 7th, 2013, do you know how much 
 22        sooner than June 7th the last rainfall had been? 
 23   A.   All I remember is that the rain occurred before June 
 24        4th.  And I think there were three or four days of 
 25        rain.  And there was an appreciable amount of rain. 
00118 
  1        So the road surface is pretty impervious, but there 
  2        was enough time for the road surface -- the water to 
  3        run off and the road to be in pretty good condition to 
  4        do maintenance work, so it would be an ideal time. 
  5   Q.   Did you evaluate the slope of the road in terms of 
  6        whether it was uphill or downhill in any locations? 
  7   A.   The road is uphill and downhill depending on where 
  8        you're at.  It's not a flat road. 
  9   Q.   If it's an uphill or downhill slope to the road, that 
 10        would drain faster than if it was flat, correct? 
 11   A.   Correct. 
 12   Q.   So the condition of the road, in terms of being 
 13        affected by moisture, might be different where there's 
 14        a steeper slope than where it's flat, correct? 
 15   A.   Yes. 
 16   Q.   Did you measure the width of the road where the drain 
 17        actually crosses? 
 18                   MR. McKENNA:  Jack, are you talking about 
 19        the Apel drain? 
 20                   MR. DOLAN:  The Apel drain. 
 21   A.   I don't remember that I did.  I don't believe there's 
 22        a berm there. 
 23   BY MR. DOLAN: 
 24   Q.   Now, were you aware that the road had been graded and 
 25        prepared for a substance to be placed on it, a 
00119 
  1        brine-like substance prior to the occurrence having 
  2        taken place? 
  3   A.   I know it had been graded for brining, yes.  I don't 
  4        remember when that event was to take place or did take 
  5        place.  I can't remember. 
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  6   Q.   When the road is graded for brining and the material 
  7        is put down, does that tend to form and bind together 
  8        a crust on a surface of the road? 
  9                   MR. McKENNA:  Objection, form and 
 10        foundation. 
 11   A.   I could talk a long time about adding calcium chloride 
 12        to gravels, but they graded the road -- roadway before 
 13        they brine it because the road surface is impervious 
 14        and the brine would tend it off to the side.  So they 
 15        grade it so the brine would stay in place.  And I 
 16        don't know, but I believe they let traffic compact it. 
 17                   And the brine is a material that increases 
 18        the vapor pressure, and the vapor pressure brings 
 19        moisture in and it holds -- it keeps the surface to 
 20        the gravel moist and that tends to bind it together. 
 21        The crust is a -- the crust is a term -- I don't know 
 22        whether somebody thinks that crust forming on the top 
 23        means anything, but it means absolutely nothing. 
 24   Q.   So there's no -- whether or not you can form a crust 
 25        on the top of the road isn't important? 
00120 
  1   A.   It's not important.  In my opinion.  And I've studied 
  2        that particular subject for about four or five years. 
  3                   MR. DOLAN:  I have no further questions. 
  4                           EXAMINATION 
  5   BY MS. LYONS: 
  6   Q.   Mr. Novak, my name is Sarah Lyons.  I represent the 
  7        defendant Sharryl Everson in this matter. 
  8                   I note from your curriculum vitae that you 
  9        do not have any experience, and correct me if I'm 
 10        wrong, in accident reconstruction; is that correct? 
 11   A.   Correct. 
 12   Q.   And I think it was your testimony, and again correct 
 13        me if I'm wrong, that your experiences has been in 
 14        pavement evaluation, pavement material and its 
 15        relationship between the two regarding performance; is 
 16        that correct? 
 17   A.   Correct. 
 18   Q.   You are not here to offer any opinions today or at the 
 19        time of trial regarding how the accident happened; is 
 20        that right? 
 21   A.   That's correct. 
 22   Q.   And you testified earlier that you did not consider my 
 23        client's deposition in formulating your opinions, 
 24        correct? 
 25   A.   That's correct. 
00121 
  1   Q.   And you do not consider the deposition of the driver 
  2        of the truck, Mr. Imig, in formulating your opinions; 
  3        is that correct? 
  4   A.   That's correct. 
  5   Q.   So it's fair to say that you are not going to be 
  6        offering any opinions as to my client, Sharryl 
  7        Everson; is that right? 
  8   A.   That's correct. 
  9   Q.   I have a couple questions, and I might have missed 
 10        something and I apologize.  I think you testified that 
 11        it was your opinion that the accident happened 50 feet 
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 12        north of the Apel drain and 50 feet south of the 
 13        drain.  Are you saying it was somewhere in between 
 14        that distance? 
 15   A.   No, I'm not saying that.  I just said that from what I 
 16        could read in depositions that it appeared as if it 
 17        may have occurred somewhere in that area, but nobody 
 18        seemed to know for sure.  And so I thought I would 
 19        consider that as a possible area, but by no means 
 20        would I consider that to be where the accident 
 21        happened. 
 22   Q.   Okay. 
 23                   MS. LYONS:  I don't have anything else. 
 24        Thank you. 
 25                           EXAMINATION 
00122 
  1   BY MR. MATHERS: 
  2   Q.   I'll just confirm with you that you don't have any 
  3        opinions about the driver of the truck, Terry Imig? 
  4   A.   That's correct. 
  5                   MR. MATHERS:  Nothing further. 
  6                           EXAMINATION 
  7   BY MR. McKENNA: 
  8   Q.   I have some questions for you.  Let's see if we can do 
  9        these in reverse order. 
 10                   You're not aware of any standard for road 
 11        surface that says it should use materials that won't 
 12        bind, are you? 
 13   A.   Say that again. 
 14   Q.   You're not aware of any standard that exist that says 
 15        you should use materials for a gravel road surface 
 16        that you know won't bind together. 
 17                   MR. DOLAN:  Objection, form and foundation. 
 18   A.   I'm not aware of any that would state it that way. 
 19   BY MR. McKENNA: 
 20   Q.   So if you were to take materials that you knew would 
 21        not bind together; for example, these silts and things 
 22        that you found in the berm, and put it back into the 
 23        road surface, the fact that it was on a berm or 
 24        created a berm is part of your opinion that the 
 25        materials that were on the road itself were deficient, 
00123 
  1        correct? 
  2                   MR. DOLAN:  Objection.  Go ahead. 
  3   A.   Yes, they would be inferior materials and they 
  4        wouldn't be suitable, in my opinion, for use on road 
  5        surfaces. 
  6   BY MR. McKENNA: 
  7   Q.   And appropriate materials would not create berms that 
  8        narrowed down the road surface. 
  9   A.   That's correct. 
 10   Q.   So going back to my question, are you aware of a 
 11        standard -- you were asked this about standards -- 
 12        that says it's appropriate to use materials that won't 
 13        bind to create a road surface or to crown it or to 
 14        grade it; is there a standard that says it's 
 15        acceptable to use deficient materials basically is 
 16        what I'm asking you? 
 17   A.   No standards. 
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 18   Q.   Okay. 
 19   A.   I will say that. 
 20   Q.   So from the standpoint of proper road maintenance, is 
 21        there a standard that says when a road is degraded you 
 22        should let it go unmaintained? 
 23   A.   No. 
 24   Q.   Is there a standard that says when you know there's 
 25        potholes and washout and no crown that it's okay to 
00124 
  1        leave the road that way? 
  2   A.   No. 
  3   Q.   You don't have to have a standard that tells you a bad 
  4        road is a bad road, do you? 
  5   A.   Certainly not. 
  6   Q.   Now, with respect to the maintenance that wasn't done, 
  7        or was done, I want you to assume, because Mr. Dolan 
  8        didn't ask you to go through all the materials, but I 
  9        want you to assume that the last maintenance where he 
 10        was asking about brining was done on May 17th; on June 
 11        4th you're aware of a complaint -- 
 12   A.   Yes. 
 13   Q.   -- a service request, correct? 
 14   A.   Yes. 
 15   Q.   And there was absolutely no work done on the road or 
 16        maintenance done on the road after getting that 
 17        complaint, correct? 
 18   A.   Correct. 
 19   Q.   On June 4th, the county was aware that there was a 
 20        problem with Hipp Road that needed grading by its own 
 21        record, by its own complaint and service request, 
 22        correct? 
 23                   MR. DOLAN:  Objection, form, foundation, 
 24        assumes facts not in evidence. 
 25   A.   According to the depositions, yes. 
00125 
  1   BY MR. McKENNA: 
  2   Q.   And according to the depositions, for that spring of 
  3        2013, every time they got a service request of a 
  4        complaint they sent somebody out to maintain and 
  5        repair the road because it was needed, correct? 
  6   A.   Right. 
  7                   MR. DOLAN:  Objection -- 
  8   BY MR. McKENNA: 
  9   Q.   There wasn't a single -- 
 10                   MR. DOLAN:  -- form and foundation.  Sorry, 
 11        I'm done. 
 12   BY MR. McKENNA: 
 13   Q.   -- there wasn't a single instance of a service 
 14        request, prior to June 4th, that didn't have a 
 15        follow-up worksheet and work order, was there? 
 16                   MR. DOLAN:  Objection, form and foundation. 
 17   A.   As far as I remember, that's correct. 
 18   BY MR. McKENNA: 
 19   Q.   On June 10th, are you aware of there being another 
 20        service request for the grading of Hipp Road? 
 21   A.   On June 10th? 
 22   Q.   June 10th.  After the accident, are you aware -- well, 
 23        let me do it this way:  I want you to assume on June 
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 24        10th there was another service request for Hipp Road. 
 25        You were not asked this question.  Between June 4th 
00126 
  1        and June 10th, were you aware of any work that was 
  2        done by the county on the road? 
  3   A.   No, I wasn't aware of any requests. 
  4   Q.   Are you aware that the next work that was done on Hipp 
  5        Road was done on June 12th by worksheet and work order 
  6        based on the June 10th and June 4th service requests? 
  7   A.   If I remember right, there was, yes. 
  8                   MR. DOLAN:  I'm going to object, you're 
  9        assuming facts not in the record, with your conclusion 
 10        that it's based on that, but go ahead. 
 11   BY MR. McKENNA: 
 12   Q.   You had an opinion that there was an improper 
 13        management and scheduling with respect to getting the 
 14        maintenance and repair done that was necessary.  The 
 15        June 4th complaint, service request, the county did 
 16        absolutely nothing in response to that, correct? 
 17   A.   Yes, that's correct. 
 18   Q.   Are you familiar with the service request that was 
 19        given in March by Mrs. Buchanan? 
 20   A.   I believe that's one where she said that somebody is 
 21        going to get hurt if you don't fix this road or 
 22        something to that effect. 
 23   Q.   She also indicated what's your plan, you need to have 
 24        a plan to deal with -- 
 25   A.   Yes. 
00127 
  1   Q.   -- this increased traffic load on this road before 
  2        somebody gets hurt. 
  3   A.   Yeah, I remember that.  Yes, sir. 
  4   Q.   Does that information that the county had in March, 
  5        three months before this accident, does that form a 
  6        part of or a basis of your opinion regarding 
  7        maintenance repair and the management of maintenance 
  8        and repair? 
  9   A.   Well, that certainly added to it. 
 10   Q.   By the way, you would not expect there to be a 
 11        standard somewhere that said when M-53 closes at 36 
 12        Mile Road and all southbound traffic is rerouted onto 
 13        36 Mile Road that it's okay to leave the road in the 
 14        condition that it was in and not do additional 
 15        maintenance, inspections and repair, are you?  There's 
 16        no such standard written anywhere. 
 17   A.   No. 
 18   Q.   The fact that there was an increased load on the road, 
 19        an increased burden on the road, you read the 
 20        depositions of Mr. Szizlowicz and Mr. Ciavatta, 
 21        correct? 
 22   A.   Yes. 
 23   Q.   And they both testified when they were aware of an 
 24        increased load and burden on Hipp Road from the 
 25        condition it was used to that they needed to go out 
00128 
  1        and do additional inspections, maintenance and repair; 
  2        correct? 
  3   A.   Yes. 
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  4   Q.   You don't have anywhere a written standard that's 
  5        going to say Hipp Road, a local road in Macomb county, 
  6        when Van Dyke, M-53 freeway shuts down, is going to 
  7        need X, Y and Z done because no such standard would 
  8        exist. 
  9   A.   Not that I'm aware of. 
 10   Q.   But a reasonable and prudent manager of maintenance 
 11        and a reasonable prudent supervisor that has knowledge 
 12        that the road is degrading because of the increased 
 13        burden on it should do exactly what Szizlowicz and 
 14        Ciavatta said; increase the inspections, right? 
 15   A.   Exactly. 
 16                   MR. DOLAN:  Objection. 
 17   BY MR. DOLAN: 
 18   Q.   Increase the maintenance, correct? 
 19                   MR. DOLAN:  Objection. 
 20   A.   Exactly. 
 21   BY MR. McKENNA: 
 22   Q.   Increase the repair, correct? 
 23                   MR. DOLAN:  You're interrupting me.  You're 
 24        not even giving me an opportunity to say my grounds. 
 25        May I have that opportunity, please? 
00129 
  1                   MR. McKENNA:  Go right ahead. 
  2                   MR. DOLAN:  Assuming facts not in the 
  3        record, number one.  Number two, form.  Number three, 
  4        foundation on those two objections that I didn't have 
  5        the chance to complete. 
  6                   MR. McKENNA:  Type it up as if they were 
  7        all in there.  Make the same objection to each one for 
  8        him.  Okay?  Anything else? 
  9                   MR. DOLAN:  No, I'm fine. 
 10   BY MR. McKENNA: 
 11   Q.   Sir, with respect to the road itself, Hipp Road, is it 
 12        your opinion that what was going north on Van Dyke was 
 13        going to come back south on Van Dyke during the 
 14        workweek?  In other words, the traffic that was going 
 15        north in the morning, commuting traffic, a reasonable 
 16        and prudent supervisor of maintenance and a reasonable 
 17        and prudent superintendent would know that road 
 18        traffic was going to come back southbound on that main 
 19        road.  Correct? 
 20   A.   I think that's a general conclusion, sure. 
 21   Q.   And Macomb County paved Hipp Road, according to 
 22        Mr. Ciavatta and Mr. Szizlowicz it was paved as a 
 23        maintenance issue because they were aware they 
 24        couldn't keep up with the maintenance, inspection and 
 25        repair of McKay Road for the load it was about to 
00130 
  1        take. 
  2                   MR. DOLAN:  Objection, assuming facts not 
  3        in the record; form and foundation. 
  4   BY MR. McKENNA: 
  5   Q.   Is that correct? 
  6   A.   That was my opinion, yes. 
  7   Q.   And your opinion is that recognizing that McKay Road 
  8        would need to be paved for that load and burden that 
  9        it was not taking before the freeway work was done 
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 10        would apply equally to Hipp Road. 
 11   A.   That was my conclusion, yes. 
 12   Q.   And if the county didn't want to pave Hipp Road, 
 13        Mr. Szizlowicz indicated they would need to increase 
 14        six to ten times more the amount of inspections, 
 15        maintenance and repair done on Hipp Road. 
 16                   MR. DOLAN:  Objection, assumes facts not in 
 17        the record; form and foundation. 
 18   BY MR. McKENNA: 
 19   Q.   Is that correct? 
 20   A.   Yes, that's correct: 
 21   Q.   The inspections that needed to be done -- the increase 
 22        in inspection on Hipp Road was something that Ciavatta 
 23        and Szizlowicz testified they were aware needed to 
 24        increase because of the burden on the road, correct? 
 25   A.   Yes. 
00131 
  1                   MR. DOLAN:  Objection. 
  2   BY MR. McKENNA: 
  3   Q.   Did you see anything on any of the records of the 
  4        county or in any of the testimony that indicated 
  5        inspections, maintenance or repair increased in any 
  6        way on Hipp Road before June 4th? 
  7   A.   None whatsoever. 
  8   Q.   The same question as to June 7th. 
  9   A.   None whatsoever. 
 10   Q.   In fact, the last record of any work done on the road 
 11        was May 17th, correct? 
 12   A.   As far as I remember, yes. 
 13   Q.   And on June 10th -- sorry, June 12th, when grading 
 14        work, maintenance and repair work was done on Hipp 
 15        Road, it was as a result of the service request that 
 16        was put in based on the testimony for Szizlowicz; do 
 17        you remember that? 
 18   A.   Yeah. 
 19   Q.   You were asked a question about what depositions you 
 20        relied on and, again, counsel didn't go through all of 
 21        them; but do you recall the deposition from Nancy 
 22        Page, she was the clerk that worked for the road 
 23        commission? 
 24                   MR. DOLAN:  Objection, assumes facts not in 
 25        the record. 
00132 
  1   BY MR. McKENNA: 
  2   Q.   Do you remember? 
  3   A.   I remember her dep, but I didn't read her whole 
  4        deposition.  I only read a few pieces of it. 
  5   Q.   Did you read the part where she said her understanding 
  6        of why nothing was done with respect to the June 4th 
  7        service request was because Byron Calka, Tim's right 
  8        hand guy, was out on sick leave? 
  9                   MR. DOLAN:  Objection, assuming facts not 
 10        in the record. 
 11   A.   I don't remember reading that in her deposition, but I 
 12        remember reading in one deposition -- I don't know if 
 13        it was in -- I believe it was Szizlowicz, I think 
 14        Mr. Szizlowicz mentioned something about that, but I 
 15        don't remember.  I didn't read that in her deposition. 
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 16   Q.   The situation that occurred on Hipp Road was something 
 17        that the county was aware of; in other words, the 
 18        increased burden on that road prior to June 7th. 
 19                   MR. DOLAN:  Objection, form and foundation. 
 20   BY MR. McKENNA: 
 21   Q.   Is that your opinion? 
 22   A.   Yes. 
 23   Q.   And with respect to that increased burden, that was a 
 24        unique situation, although known, but unique, where 
 25        you wouldn't expect to see there be a written standard 
00133 
  1        that said if a freeway like Van Dyke gets shut down 
  2        here's what you do for a local road. 
  3                   MR. DOLAN:  Objection, form and foundation. 
  4   A.   True. 
  5   BY MR. McKENNA: 
  6   Q.   So it wouldn't be a fair comparison to say is there a 
  7        standard somewhere in peer review that says when a 
  8        major road like Van Dyke gets shut down and a 
  9        north/south running for a mile, that is a mile, you 
 10        know, east or west of what's local and becomes primary 
 11        this is what is suppose to happen. 
 12   A.   Yes. 
 13   Q.   That standard wouldn't exist, would it? 
 14   A.   Shouldn't have a standard; I wouldn't expect a 
 15        standard to exist on that. 
 16   Q.   But reasonably prudent maintenance superintendents and 
 17        supervisor that's aware of that increased burden on 
 18        that road and says that they know that they need to 
 19        increase inspection, maintenance and repair, if they 
 20        do that, the road should stay in compliance with the 
 21        statute. 
 22   A.   Yes.  If we expected the county to meet the statutes, 
 23        I would think they would consider that, yes. 
 24   Q.   So if the county -- 
 25   A.   That would be a primary thought that would come to 
00134 
  1        mind. 
  2   Q.   If the county didn't want to pave Hipp Road like they 
  3        paved McKay Road, and if the county couldn't keep up 
  4        with the maintenance, inspection and repair for Hipp 
  5        Road, do you have an opinion as to what other choice 
  6        was available to the county to preserve the 
  7        maintenance and integrity of that road? 
  8   A.   Yes, definitely. 
  9   Q.   What else could they have done? 
 10   A.   Well, first thing that came to my mind is it should 
 11        have been closed to all but local traffic. 
 12   Q.   If the road was closed to all but local traffic, would 
 13        that have maintained the integrity of Hipp Road for 
 14        the traffic that it was intended to meet prior to the 
 15        closing of Van Dyke? 
 16   A.   I believe so. 
 17   Q.   And if that happened, there wouldn't have been a car 
 18        and a truck, according to the testimony of these two 
 19        people, they were on that road because Van Dyke was 
 20        closed.  Had they followed a closure, all but local 
 21        traffic, they wouldn't have been on that road, right? 
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 22                   MR. DOLAN:  Objection, assumes facts not in 
 23        the record.  Form and foundation. 
 24   A.   I don't think they would be. 
 25   BY MR. McKENNA: 
00135 
  1   Q.   Hipp Road became a primary road by definition, by what 
  2        the people from the county described primary and local 
  3        road because of its usage, correct? 
  4                   With the Van Dyke closure, Hipp Road went 
  5        from being a local road to a primary road. 
  6   A.   In usage, yes. 
  7   Q.   Yes.  And that's something that the county employees 
  8        that you read the depositions of testified to, they 
  9        were aware of that, correct? 
 10   A.   That its usage went to a primary road. 
 11   Q.   It had tankers, trucks, cement trucks. 
 12   A.   You name it. 
 13   Q.   It had everything on it.  Even on the day of the 
 14        accident, do you recall -- do you recall on the day of 
 15        the accident that there was a semi that couldn't make 
 16        it onto the road, that it wasn't wide enough? 
 17   A.   I recall that. 
 18   Q.   Do you have an opinion, sir, that if on June 4th the 
 19        county went out and did appropriate maintenance and 
 20        repair on the road, removed the berms, that the 
 21        condition of the road was capable of being complied 
 22        with pursuant to the statute? 
 23   A.   Well, it's my opinion it would have been smooth enough 
 24        to be in reasonable condition, and I think it would 
 25        have been wide enough to accommodate the traffic and 
00136 
  1        the bicycle. 
  2   Q.   Do you have an opinion that the failure of the county 
  3        to maintain the road in compliance with the highway 
  4        liability statute was a cause of this accident? 
  5                   MR. DOLAN:  Objection, form and foundation. 
  6   BY MR. McKENNA: 
  7   Q.   Go ahead, sir. 
  8   A.   I think I heard your question, but I'd like you to 
  9        repeat it. 
 10   Q.   Sure.  Do you have an opinion that the county's 
 11        failure to comply with the highway liability statute 
 12        on June 7th, as it relates to Hipp Road, was a cause 
 13        of this accident? 
 14   A.   Very definitely.  That's my opinion. 
 15   Q.   The use of inappropriate materials is what leads to 
 16        berming? 
 17   A.   Yes. 
 18   Q.   By the way, Mr. Dolan had asked you about traffic 
 19        volume for Hipp Road if that material or information 
 20        was given to you; do you recall that? 
 21   A.   Yes, I think so. 
 22   Q.   And what he didn't tell you was that the county never 
 23        did any traffic volume studies themselves on that 
 24        road.  You weren't made aware of that by Mr. Dolan, 
 25        were you? 
00137 
  1   A.   No. 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



  2                   MR. DOLAN:  Objection, form and foundation. 
  3        It assumes facts not in the record.  It assumes false 
  4        facts. 
  5   BY MR. McKENNA: 
  6   Q.   If the county wanted to know what the traffic volumes 
  7        were for a closure of Van Dyke prior to it actually 
  8        occurring to see what effect the closure would be on 
  9        that road during the actual construction, all they had 
 10        to do was go out and actually count it, didn't they? 
 11   A.   Right. 
 12   Q.   And they could have done that before there was any 
 13        increased change in the traffic loads or patterns on 
 14        Hipp Road.  It would have told them exactly what they 
 15        would have been encountering when Hipp Road would be 
 16        burdened. 
 17   A.   Please repeat again how they were going to take the 
 18        traffic count. 
 19   Q.   If the county wanted to know what was going to happen 
 20        with traffic patterns on road closure during the 
 21        construction -- they knew the construction was going 
 22        to happen, according to Mr. Szizlowicz he was aware it 
 23        was going to happen.  And in fairness what I want to 
 24        say to you is if the county wanted to know whether 
 25        Hipp Road would be burdened or not, they had the 
00138 
  1        ability to do that before Van Dyke was put under 
  2        construction, didn't they? 
  3   A.   I would assume they should have known. 
  4   Q.   Well, one of the ways they could do that would be to 
  5        close Van Dyke at 36 Mile Road, something that was 
  6        going to happen during construction and for one day 
  7        measure the traffic patterns on Hipp Road. 
  8   A.   And by that they would know the only alternative route 
  9        was Hipp Road. 
 10   Q.   Or they could close it or they could pave it as you've 
 11        indicated, correct? 
 12   A.   Correct. 
 13   Q.   By the way, there was some questions regarding the 
 14        material that was used when you did the sieve 
 15        analysis.  23A material, was that used on Hipp Road? 
 16   A.   I don't know.  I didn't check the gradation analysis 
 17        to see if it met 23A specs.  I don't think it would 
 18        have. 
 19   Q.   Okay.  You do know from the testimony of the employees 
 20        that were grading the road what they were bringing out 
 21        to put on the road; is that correct? 
 22   A.   Say that again, I'm sorry. 
 23   Q.   You do know from the testimony of the county employees 
 24        that were grading Hipp Road of the type of material 
 25        that they were bringing out to put on the road. 
00139 
  1   A.   I know only that it was limestone. 
  2   Q.   And do you have an opinion that the use of that 
  3        limestone would not have allowed the road to be 
  4        properly graded to meet the highway liability statute 
  5        requirements? 
  6   A.   Well, I don't know that because I don't know what kind 
  7        of limestone they're using.  I suspected that the 
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  8        limestone they're using was a low quality, that is 
  9        argillaceous type limestone.  Because most counties 
 10        are trying to save money and they do that by usually 
 11        going for low initial cost materials.  And low initial 
 12        cost materials usually come from the less expensive 
 13        layers of limestone pits, and the less expensive 
 14        layers are usually argillaceous layers and they're 
 15        softer and they don't perform as well. 
 16                   But for the type of road that Hipp Road is 
 17        for four residence, it's not a bad material.  For 
 18        carrying M-53 traffic load, it's terrible. 
 19   Q.   And the deposition testimony shows that the county was 
 20        aware of that increased traffic burden on Hipp Road 
 21        before June 7th when this accident happened; correct? 
 22   A.   Correct. 
 23                   MR. McKENNA:  I don't have anything else, 
 24        sir.  Thank you. 
 25                          RE-EXAMINATION 
00140 
  1   BY MR. DOLAN: 
  2   Q.   I've just got a few questions for you. 
  3                   Did you know whether or not there was a 
  4        police vehicle that had responded to the accident that 
  5        night? 
  6   A.   My opinion right now is that a police vehicle did 
  7        respond because there is a police report. 
  8   Q.   Did you ever discuss with Mr. Fitzgerald or anyone 
  9        else whether it would be a good idea to try to get a 
 10        ahold of the in-car video from the police vehicle to 
 11        see what conditions were that night? 
 12   A.   Never talked about that. 
 13   Q.   Okay.  Did you ever think about bringing it up with 
 14        him? 
 15   A.   No. 
 16   Q.   Okay. 
 17                   MR. FITZGERALD:  For the record, if there 
 18        is an in-car video somebody violated the Freedom of 
 19        Information Act because I asked for it and they said 
 20        it was not available.  So if that comes up, and I'm 
 21        not double teaming you, Jack -- 
 22                   MR. DOLAN:  Do you mind -- 
 23                   MR. FITZGERALD:  That was specifically 
 24        requested.  That better not come up. 
 25                   MR. DOLAN:  Do you mind -- if you got an 
00141 
  1        objection, note it. 
  2                   MR. FITZGERALD:  I will stand on the table 
  3        to note that one and I'm a pretty easygoing guy. 
  4   BY MR. DOLAN: 
  5   Q.   Now, earlier you testified that you're not an expert 
  6        in reconstruction, that you didn't have an opinion as 
  7        to how the accident happened, correct? 
  8   A.   Correct. 
  9   Q.   On examination by Mr. McKenna you say that the 
 10        condition of the road was the cause of the accident. 
 11   A.   Yes. 
 12   Q.   You don't know how the accident -- 
 13   A.   It's my opinion that it was related to the cause. 
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 14   Q.   Well, you're saying it was related to the cause. 
 15                   Are you able to say that the condition of 
 16        the road was a cause of the accident? 
 17   A.   It's a related factor. 
 18   Q.   It's not a cause of the accident, it's simply related 
 19        to the accident, correct? 
 20                   MR. McKENNA:  No.  Objection, form and 
 21        foundation. 
 22   BY MR. DOLAN: 
 23   Q.   Is it your opinion that it's simply related to the 
 24        accident or is it your opinion that it's a cause of 
 25        the accident? 
00142 
  1                   MR. McKENNA:  Same objection. 
  2   A.   I'll only state what my opinion is and my opinion is 
  3        that there is not enough room on the road for two cars 
  4        to pass each other while there's an adjacent bicycle. 
  5   BY MR. DOLAN: 
  6   Q.   Do you have any opinion at this point in time as to 
  7        whether two cars were actually in the process of 
  8        passing each other at the time of this accident; do 
  9        you know that? 
 10   A.   Well, my opinion was that that's what was happening at 
 11        the time.  That's what I got from reading the driver's 
 12        deposition and the oncoming vehicle. 
 13   Q.   Now, when you were out on the two occasions where you 
 14        inspected the road, did you drive the entire length 
 15        back and forth of the road? 
 16   A.   Yes. 
 17   Q.   Did you have any difficulty controlling your vehicle? 
 18   A.   No.  I was there in September. 
 19   Q.   The road was in pretty good shape? 
 20   A.   Yes. 
 21                   MR. McKENNA:  Objection, form and 
 22        foundation. 
 23   BY MR. DOLAN: 
 24   Q.   So there weren't a lot of potholes or wash boarding at 
 25        that time, correct? 
00143 
  1                   MR. McKENNA:  It's Van Dyke traffic. 
  2   A.   Correct. 
  3   BY MR. DOLAN: 
  4   Q.   You would have been there in September of 2013, 
  5        correct? 
  6   A.   Correct. 
  7   Q.   Do you know when MDOT project concluded? 
  8   A.   No. 
  9   Q.   Do you know whether it was after September of 2013? 
 10   A.   I know it would be after because it was still going on 
 11        when I was there. 
 12   Q.   So you were out there at that point in time when the 
 13        road was still under construction known as M-53 Van 
 14        Dyke, correct? 
 15   A.   Yes. 
 16   Q.   Now, does the county have authority to close an MDOT 
 17        road? 
 18                   MR. McKENNA:  I'm sorry, does the county 
 19        have permission to close what road? 
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 20   BY MR. DOLAN: 
 21   Q.   Does the county have authority to close a road under 
 22        the jurisdiction of the Michigan Department of 
 23        Transportation? 
 24   A.   It's my opinion no. 
 25                   MR. McKENNA:  Same objection as to form, 
00144 
  1        foundation and relevance. 
  2   BY MR. DOLAN: 
  3   Q.   Does the county have authority to take traffic counts 
  4        on an MDOT road? 
  5   A.   It's my opinion they don't. 
  6                   MR. DOLAN:  I have no further questions. 
  7                          RE-EXAMINATION 
  8   BY MS. LYONS: 
  9   Q.   So in questioning you indicated that it's your opinion 
 10        that the road was too narrow for two cars to be 
 11        passing while passing a bicycle; is that right? 
 12   A.   Yes. 
 13   Q.   You don't have any opinions on the actions of the 
 14        drivers; is that correct? 
 15   A.   No. 
 16   Q.   It's not correct? 
 17                   MR. McKENNA:  No, he agrees.  He's not 
 18        giving opinions on the actions of drivers, simply the 
 19        physical makeup of bike, truck, car. 
 20                   MS. LYONS:  All right. 
 21   A.   The width of the road at the time the accident 
 22        occurred was so narrow that two cars, the width of two 
 23        cars allowing for the normal spacing of the cars and 
 24        the normal spacing that you would give to a bicycle, 
 25        and you add that up, I think the road was too narrow. 
00145 
  1                   MS. LYONS:  I don't have anything further. 
  2                          RE-EXAMINATION 
  3   BY MR. McKENNA: 
  4   Q.   By the way, Macomb County and its road department and 
  5        department of roads had the authority to take traffic 
  6        counts knowing when M-53 construction was going to 
  7        start on Hipp Road, correct? 
  8                   Hipp Road was their road, they could have 
  9        taken traffic counts at any time, right? 
 10   A.   That's not an MDOT road. 
 11   Q.   Right.  It's a county road. 
 12   A.   A county road. 
 13   Q.   So before the actual construction began, they could 
 14        have done a traffic count to see what was normally on 
 15        Hipp Road, correct? 
 16   A.   Yes. 
 17   Q.   After the construction started on Van Dyke, they could 
 18        have gone back and done it again and with appropriate 
 19        management determine that there now was -- 
 20   A.   Yes. 
 21   Q.   -- a change in the condition of the road that required 
 22        additional inspection, maintenance and repair in order 
 23        to comply with the statute, correct? 
 24   A.   That's how you would do it.  You would not go to M-53 
 25        and take traffic counts. 
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  1   Q.   Okay.  Mr. Dolan asked you a question about being out 
  2        there in September of 2013 and the condition of the 
  3        road. 
  4                   As a result of his question I want to ask 
  5        you, are you aware of a service request from September 
  6        18th, that was called in by Marsha, that indicated, 
  7        "Please grade the road; people are using construction 
  8        sandbags to fill in the potholes"? 
  9   A.   Yes, I read that. 
 10                   MR. McKENNA:  Thank you.  Nothing else. 
 11                   MR. DOLAN:  I have nothing else. 
 12                   (The deposition was concluded at 1:48 P.M. 
 13    
 14    
 15    
 16    
 17    
 18    
 19    
 20    
 21    
 22    
 23    
 24    
 25    
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  1                           CERTIFICATE 
  2   STATE OF MICHIGAN 
  3   COUNTY OF MACOMB 
  4    
  5                   I, MEGHAN LOWRY, a Notary Public in and for 
  6        the above county and state, do hereby certify that 
  7        this deposition was taken before me at the time and 
  8        place hereinbefore set forth; that the witness was by 
  9        me first duly sworn to testify to the truth; that this 
 10        is a true, full and correct transcript of my 
 11        stenographic notes so taken; and that I am not 
 12        related, nor of counsel to either party, nor 
 13        interested in the event of this cause. 
 14    
 15    
 16    
 17    
 18    
 19    
 20                     ________________________________________ 
 21                     MEGHAN LOWRY, CSR-8869 
 22                     Notary Public 
 23                     Macomb County, Michigan 
 24                     My commission expires 10-1-2020 
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           1                           STATE OF MICHIGAN 
 
           2          IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 
 
           3 
 
           4   SHELLY MENARD, Conservator of RYAN 
 
           5   MENARD, a Minor, 
 
           6                   Plaintiff, 
 
           7        vs.                   Case No. 14-3145-NI 
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           9   TERRY R. IMIG, SHARRYL ANN EVERSON 
 
          10   and MACOMB COUNTY DEPARTMENT OF ROADS, 
 
          11                   Defendants. 
 
          12   ____________________________ 
 
          13 
 
          14 
 
          15        The Deposition of DONALD CLEVELAND, 
 
          16        Taken at 175 Cass Avenue, 
 
          17        Mt. Clemens, Michigan, 
 
          18        Commencing at 11:26 a.m., 
 
          19        Friday, March 11, 2016, 
 
          20        Before Susan L. Lowry, CSR-2636. 
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           2 
 
           3   JAMES McKENNA 
 
           4   Thomas, Garvey & Garvey, PC 
 
           5   24825 Little Mack Avenue 
 
           6   St. Clair Shores, Michigan 48080-3224 
 
           7   586.779.7810 
 
           8   AND 
 
           9   FRANCIS M. FITZGERALD 
 
          10   Francis M. Fitzgerald PC 
 
          11   35752 Harper Avenue, Unit A 
 
          12   Clinton Township, Michigan 48035-3276 
 
          13   586.469.2100 
 
          14        Appearing on behalf of the Plaintiff. 
 
          15 
 
          16   JASON R. MATHERS 
 
          17   Harvey Kruse, PC 
 
          18   1050 Wilshire Drive, Suite 320 
 
          19   Troy, Michigan 48084-1526 
 
          20   248.649.7800 
 
          21        Appearing on behalf of the Defendant Terry R. Imig. 
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           2   York, Dolan & Tomlinson, PC 
 
           3   42850 Garfield Road, Suite 101 
 
           4   Clinton Township, Michigan 48038-5026 
 
           5   586.263.5050 
 
           6        Appearing on behalf of the Defendant Macomb County 
 
           7        Department of Roads. 
 
           8 
 
           9   STEVEN R. GABEL 
 
          10   The Hanover Law Group 
 
          11   25800 Northwestern Highway, Suite 400 
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          13   248.233.5532 
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          16 
 
          17 
 
          18 
 
          19 
 
          20 
 
          21 
 
          22 
 
          23 
 
          24 
 
          25 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                          4 
 
 
 
 
           1                        TABLE OF CONTENTS 
 
           2 
 
           3    WITNESS                                  PAGE 
 
           4    DONALD CLEVELAND 
 
           5 
 
           6    EXAMINATION 
 
           7    BY MR. DOLAN                              6 
 
           8    EXAMINATION 
 
           9    BY MR. MATHERS                           85 
 
          10    EXAMINATION 
 
          11    BY MR. GABEL                             88 
 
          12    EXAMINATION 
 
          13    BY MR. McKENNA                           89 
 
          14    RE-EXAMINATION 
 
          15    BY MR. DOLAN                            102 
 
          16    RE-EXAMINATION 
 
          17    BY MR. MATHERS                          105 
 
          18    RE-EXAMINATION 
 
          19    BY MR. McKENNA                          111 
 
          20    RE-EXAMINATION 
 
          21    BY MR. DOLAN                            112 
 
          22    RE-EXAMINATION (continued) 
 
          23    BY MR. McKENNA                          113 
 
          24    RE-EXAMINATION 
 
          25    BY MR. DOLAN                            114 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                          5 
 
 
 
 
           1 
 
           2                         EXHIBITS 
 
           3 
 
           4    EXHIBIT                                  PAGE 
 
           5    (Exhibit attached to transcript.) 
 
           6 
 
           7    DEPOSITION EXHIBIT 1                      6 
 
           8    Curriculum Vitae 
 
           9 
 
          10 
 
          11 
 
          12 
 
          13 
 
          14 
 
          15 
 
          16 
 
          17 
 
          18 
 
          19 
 
          20 
 
          21 
 
          22 
 
          23 
 
          24 
 
          25 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                          6 
 
 
 
 
           1   Clinton Township, Michigan 
 
           2   Friday, March 11, 2016 
 
           3   11:26 a.m. 
 
           4 
 
           5                   MARKED FOR IDENTIFICATION: 
 
           6                   DEPOSITION EXHIBIT 1 
 
           7                   11:26 a.m. 
 
           8                   DONALD CLEVELAND, 
 
           9        was thereupon called as a witness herein, and after 
 
          10        having first been duly sworn to testify to the truth, 
 
          11        the whole truth and nothing but the truth, was 
 
          12        examined and testified as follows: 
 
          13                   MR. DOLAN:  Let the record reflect this is 
 
          14        the discovery deposition of Donald Cleveland. 
 
          15                   EXAMINATION 
 
          16   BY MR. DOLAN: 
 
          17   Q.   Mr. Cleveland, throughout the course of the deposition 
 
          18        I'm going to ask you questions.  I know you've been 
 
          19        deposed before.  But please try to allow me to 
 
          20        completely finish before you answer so that we're 
 
          21        clear on both the question and your answer.  Please 
 
          22        answer yes or no where appropriate, so, again, we 
 
          23        understand that you intend a yes or a no. 
 
          24                   Also, if an objection occurs, please try to 
 
          25        stay focused on the question that was asked so that we 
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           1        can get that question answered without having to read 
 
           2        back the testimony, if possible. 
 
           3                   Can you state your full name and business 
 
           4        address for the record, please. 
 
           5   A.   Donald Edward Cleveland.  2046 South Seventh Street, 
 
           6        Ann Arbor, 48103. 
 
           7   Q.   How long have you been at that address? 
 
           8   A.   Since 1987. 
 
           9   Q.   And my understanding is that in this case you were 
 
          10        contacted to perform some tasks, correct? 
 
          11   A.   Yes, sir. 
 
          12   Q.   Do you recall when you were first contacted? 
 
          13   A.   It would have been in 2013, in the month of September, 
 
          14        and I have statements someplace that nail down the 
 
          15        date. 
 
          16   Q.   Were you contacted by phone? 
 
          17   A.   Yes, sir. 
 
          18   Q.   And who contacted you? 
 
          19   A.   Mr. Fitzpatrick. 
 
          20   Q.   Fitzgerald? 
 
          21   A.   Pardon me.  My mind goes crazy on Fitz and its 
 
          22        meaning. 
 
          23                   THE WITNESS:  I'm sorry, Mr. Fitzgerald. 
 
          24                   MR. FITZGERALD:  It's okay. 
 
          25   A.   Well, we lost a Fitzgerald yesterday, so it bothers 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                          8 
 
 
 
 
           1        me. 
 
           2   BY MR. DOLAN: 
 
           3   Q.   You mean Fitzpatrick or a Fitzgerald? 
 
           4   A.   I have a Fitzgerald acquaintance.  Sorry. 
 
           5   Q.   So at any rate, you had a telephone contact initially, 
 
           6        correct? 
 
           7   A.   Yes, sir. 
 
           8   Q.   Were you retained at that time or a later time? 
 
           9   A.   I would think that I was retained at that time.  We 
 
          10        had a discussion, but I can't really answer.  You 
 
          11        know, I don't know. 
 
          12   Q.   What was the discussion about? 
 
          13   A.   Well, he told me about the accident, that it occurred, 
 
          14        that he was interested in an opinion dealing with the 
 
          15        road condition and would I be able to help them as a 
 
          16        possible expert. 
 
          17   Q.   And following that discussion, did you have further 
 
          18        contact with him? 
 
          19   A.   Yes. 
 
          20   Q.   And the next person relating to the case that you were 
 
          21        involved in here, would that have been Mr. Fitzgerald 
 
          22        who you spoke to again or someone else? 
 
          23   A.   I don't know.  I don't know.  That's it. 
 
          24   Q.   Did you ever meet personally with Mr. Fitzgerald? 
 
          25   A.   I did. 
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           1   Q.   And do you recall when that occurred? 
 
           2   A.   Yes, sir, I do. 
 
           3   Q.   When was that? 
 
           4   A.   That was on September 18th of '13. 
 
           5   Q.   Other than September 18th, 2013, have there been any 
 
           6        other occasions where you have met with 
 
           7        Mr. Fitzgerald? 
 
           8   A.   No, sir. 
 
           9   Q.   Have there been any other occasions where you spoke to 
 
          10        him on the phone? 
 
          11   A.   Yes. 
 
          12   Q.   Now, you met with him today, correct? 
 
          13   A.   Yes, sir. 
 
          14   Q.   How long do you think you met with him and Mr. McKenna 
 
          15        today? 
 
          16   A.   We came in about ten minutes to 10:00.  And -- 
 
          17   Q.   So about a half hour, give or take? 
 
          18   A.   Whatever you say. 
 
          19   Q.   You're the one who has to give the answers, not me. 
 
          20   A.   It's 11:30 now, so -- the intervening time except for 
 
          21        bathroom calls. 
 
          22                   MR. McKENNA:  We don't need to discuss 
 
          23        those on the record. 
 
          24                   THE WITNESS:  Sorry. 
 
          25   BY MR. DOLAN: 
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           1   Q.   On September 18th, 2013, where did you meet 
 
           2        Mr. Fitzgerald? 
 
           3   A.   At his office. 
 
           4   Q.   And at that point in time had you gathered any 
 
           5        information relating to the accident prior to meeting 
 
           6        with him? 
 
           7   A.   No. 
 
           8   Q.   When you met with him at his office, did he provide 
 
           9        any information to you? 
 
          10   A.   Not that I recall. 
 
          11   Q.   Was the occasion where you met with him at the office 
 
          12        before or after you visited the site? 
 
          13   A.   That was in preparation for the site visit. 
 
          14   Q.   What occurred at the meeting on September 18th with 
 
          15        Mr. Fitzgerald? 
 
          16   A.   My recollection is that we met in order to go together 
 
          17        to the site and that we went in one of his vehicles 
 
          18        and went to the site.  That's my recall. 
 
          19   Q.   So your visit to the site would have been 
 
          20        September 18th, 2013? 
 
          21   A.   Yes, sir. 
 
          22   Q.   Now, other than visiting the site on September 18th, 
 
          23        2013, have you visited the site on any other dates? 
 
          24   A.   No, sir. 
 
          25   Q.   Now, when you decide to undertake a case and to 
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           1        complete whatever inquiries you complete on a case, is 
 
           2        there information that you try to assemble ahead of 
 
           3        time of giving any opinions if you are going to give 
 
           4        them on a case? 
 
           5                   MR. McKENNA:  Objection, form.  Hang on. 
 
           6        Do you understand what the question was? 
 
           7   A.   That's what I was going to -- I'm sorry, I didn't 
 
           8        understand it, sir. 
 
           9   BY MR. DOLAN: 
 
          10   Q.   Well, let me go through a couple things. 
 
          11                   Prior to you accumulating or determining 
 
          12        whatever opinions you're going to give on a case, is 
 
          13        it important for you to gather information with regard 
 
          14        to the time that the occurrence took place?  By 
 
          15        occurrence I mean the accident. 
 
          16                   MR. McKENNA:  Objection, form and 
 
          17        foundation.  Go ahead, sir. 
 
          18   A.   It could be. 
 
          19   BY MR. DOLAN: 
 
          20   Q.   Is it important for you to gather information about 
 
          21        the temperature -- 
 
          22                   MR. McKENNA:  Same objection. 
 
          23   BY MR. DOLAN: 
 
          24   Q.   -- at the time of the accident? 
 
          25   A.   In general, no.  And I'm trying to think of 
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           1        exceptions, but -- 
 
           2   Q.   Is it important for you to gather information about 
 
           3        the weather conditions at the time of the accident, 
 
           4        such as precipitation or wind speed, things like that? 
 
           5                   MR. McKENNA:  Same objection. 
 
           6   A.   Excuse me, do you mean in advance of doing anything? 
 
           7        This is my trouble of understanding. 
 
           8   BY MR. DOLAN: 
 
           9   Q.   What I'm asking you is, prior to you rendering 
 
          10        whatever opinions you're going to render on a case, 
 
          11        I'm interested in what information you think is 
 
          12        important for you to acquire. 
 
          13   A.   Okay. 
 
          14   Q.   So I'll back up if you misunderstood, because I want 
 
          15        to make sure we're on the same page. 
 
          16   A.   Well, there are certainly times when all of the points 
 
          17        you made can be and have been important.  I think 
 
          18        you're speaking of precipitation now; that could be 
 
          19        important, yes. 
 
          20   Q.   What about wind speed? 
 
          21   A.   That has -- there have been cases where wind speed was 
 
          22        important to my opinion, yes. 
 
          23   Q.   Did you investigate the time that this accident 
 
          24        happened? 
 
          25   A.   Well, only in the sense that I saw information on it 
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           1        and in my review of materials saw testimony of time of 
 
           2        day as far as -- maybe a time of day was certainly 
 
           3        mentioned many times. 
 
           4   Q.   Did you gather any information as to the temperature 
 
           5        at the time that the accident happened? 
 
           6   A.   Not that I recall. 
 
           7   Q.   Did you gather any information as to the weather on 
 
           8        the day of the accident, whether it was cloudy, sunny, 
 
           9        whether there was precipitation? 
 
          10   A.   Well, yes and no or no and yes.  With regard to 
 
          11        precipitation, ultimately I did get some information 
 
          12        with regard to precipitation that day.  And the other 
 
          13        thing I said no to and I've forgotten what it was, I'm 
 
          14        sorry. 
 
          15   Q.   Whether it was cloudy or sunny that day. 
 
          16   A.   I don't recall anything with respect to what you have 
 
          17        described. 
 
          18   Q.   And did you gather any information as to whether or 
 
          19        not there were eyewitnesses to the accident? 
 
          20   A.   Well, I learned at some point that there were 
 
          21        eyewitnesses, but in advance, no, and that particular 
 
          22        day I don't recall. 
 
          23   Q.   What I'm asking about is, prior to you completing your 
 
          24        opinions, did you gather information about whether 
 
          25        there were eyewitnesses? 
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           1   A.   Well, I haven't completed my opinions.  I have 
 
           2        opinions at the moment and I've taken information on 
 
           3        eyewitness testimony. 
 
           4   Q.   Did you gather information -- strike that. 
 
           5                   Did you make any inquiry or make any 
 
           6        determination as to whether or not there were any 
 
           7        photographs that existed that showed the conditions in 
 
           8        the vicinity of the accident on the date of the 
 
           9        accident? 
 
          10                   MR. McKENNA:  Objection, form and 
 
          11        foundation.  You can go ahead, sir. 
 
          12   A.   Well, I'm sure that I would have been interested in 
 
          13        that, and if not volunteered I would have queried -- I 
 
          14        would have queried that.  Is that a response? 
 
          15   BY MR. DOLAN: 
 
          16   Q.   Did you determine whether there were any photographs? 
 
          17   A.   Well, I determined to the extent that none were 
 
          18        provided to me.  There was no indication from anyone 
 
          19        that I recall who has any photos taken on the day of 
 
          20        the accident. 
 
          21   Q.   And were you provided any photographs at all that you 
 
          22        recall? 
 
          23   A.   Anytime in the -- 
 
          24   Q.   Yes. 
 
          25   A.   Oh, yes, sir. 
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           1   Q.   Were you provided photographs of the road? 
 
           2   A.   Yes. 
 
           3   Q.   When you were provided photographs of the road, were 
 
           4        they photographs that were gathered in sets, meaning 
 
           5        that more than one photograph was taken on a 
 
           6        particular day as opposed to just a single photograph? 
 
           7   A.   Yes. 
 
           8   Q.   And do you know how many sets of photographs you were 
 
           9        provided? 
 
          10   A.   Three come to mind, there may have been more.  There 
 
          11        were many photographs as exhibits in depositions.  So 
 
          12        they're scattered throughout the depositions, are 
 
          13        countless, and their source, whether they're from that 
 
          14        same three or more, I couldn't say. 
 
          15   Q.   Did you make some determination as to when the 
 
          16        photographs were taken? 
 
          17   A.   That information was provided to me and I believed it. 
 
          18   Q.   Do you know when they were taken in relation to the 
 
          19        accident date? 
 
          20   A.   I think I can give you some accurate dates, yes. 
 
          21   Q.   Would you have to look at your records or can you 
 
          22        testify from memory? 
 
          23   A.   Let's try it.  Let me try it with memory. 
 
          24   Q.   Do you recall -- why don't you just tell me the three 
 
          25        sets starting with the first and ending with the 
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           1        third. 
 
           2   A.   Well, certainly there were photos that were taken in 
 
           3        October by an employee of the -- if I use the word 
 
           4        Road Commission, is that okay?  I noticed that was 
 
           5        used throughout the testimony. 
 
           6   Q.   With Mr. McKenna's permission, as we've used 
 
           7        elsewhere, when we used the term Road Commission or -- 
 
           8        if you feel better, use that term, or you can use the 
 
           9        term County and we'll understand it to refer to Macomb 
 
          10        County and the Macomb County Road Department. 
 
          11                   MR. McKENNA:  To the extent we've done it 
 
          12        in the past, any reference to County Road Commission, 
 
          13        Department of Roads, we've all agreed it would be the 
 
          14        defendant in the case. 
 
          15                   MR. DOLAN:  Right. 
 
          16                   MR. McKENNA:  So whatever you say -- Don, 
 
          17        if you refer to it as the Road Commission, the County, 
 
          18        we're all going to know it's regarding the people 
 
          19        responsible for maintaining the road.  Okay? 
 
          20                   THE WITNESS:  Thank you.  That will help 
 
          21        me. 
 
          22   BY MR. DOLAN: 
 
          23   Q.   Go ahead. 
 
          24   A.   So the Road Commission employee in October went to the 
 
          25        site and took some photographs.  That's one of them. 
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           1   Q.   Okay. 
 
           2   A.   There was a set of photographs taken on July 30th, and 
 
           3        I don't recall the source of those.  And there were 
 
           4        photographs that were taken on September 18th.  These 
 
           5        would all be 2013.  Those are the three that come to 
 
           6        my mind. 
 
           7   Q.   Were you provided any measurements on the road? 
 
           8   A.   I would say yes. 
 
           9   Q.   What were you provided that were measurements on the 
 
          10        road? 
 
          11   A.   Okay.  Speaking of the photos themselves, the Road 
 
          12        Commission photos had an appended sheet with each 
 
          13        photo, and there were some indications of some lineal 
 
          14        distances on at least one of them. 
 
          15   Q.   By lineal, you mean -- 
 
          16   A.   I remember a number like 700 feet between someplace 
 
          17        and someplace else.  That would be presumably a 
 
          18        measurement or an estimate.  I learned nothing further 
 
          19        about that as I reviewed the testimony. 
 
          20   Q.   So the record is clear, by lineal, what you're 
 
          21        referring to is a measurement between objects in terms 
 
          22        of where they're located along the road, correct? 
 
          23   A.   Yes, sir.  Along the road is -- 
 
          24   Q.   Are you aware of any other measurements that you 
 
          25        reviewed prior to offering opinions other than the 
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           1        measurements in those photos? 
 
           2   A.   Yes, there were -- I think I have a problem with the 
 
           3        definition of measurements.  In fact, I think I have 
 
           4        no specific recall of anyone testifying that they laid 
 
           5        any sort of a measuring device down and did it, such 
 
           6        as I assumed was true of that Road Commission 
 
           7        employee's, that is, there are numerous estimates of 
 
           8        measurements and distances, quantitative values in the 
 
           9        materials that I've reviewed. 
 
          10   Q.   Now, getting back to September 18th, again, that was 
 
          11        the sole and only date that you visited the scene, 
 
          12        correct? 
 
          13   A.   Yes, sir. 
 
          14   Q.   How long were you at the scene? 
 
          15   A.   I'd have to look at my reference.  I would say, 
 
          16        without looking at the reference, maybe an hour, an 
 
          17        hour-and-a-half. 
 
          18   Q.   What time of day were you there? 
 
          19   A.   I would think that it was probably before noon, 
 
          20        midday.  That time I do not have in my record. 
 
          21   Q.   Now, on that day, did you do any measurements? 
 
          22   A.   Myself? 
 
          23   Q.   Yes. 
 
          24   A.   No, sir. 
 
          25   Q.   Did you take any photographs? 
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           1   A.   I did not. 
 
           2   Q.   Can you explain to me chronologically what you did 
 
           3        that day as you got to Hipp Road? 
 
           4                   MR. McKENNA:  Well, I'm assuming you're 
 
           5        saying once he got to Hipp Road or are you asking for 
 
           6        him to describe driving from Frank's office to Hipp 
 
           7        Road? 
 
           8                   MR. DOLAN:  No, I just said once he got to 
 
           9        Hipp Road. 
 
          10   A.   Well, okay.  My recollection is that we -- I don't 
 
          11        even remember how many vehicles there were, but at 
 
          12        least the vehicle that I was in, I believe we parked 
 
          13        probably someplace near Andrew Czerwinski, is that a 
 
          14        good pronunciation?  That's good enough.  The 
 
          15        residence, he lives in one of the residence on the 
 
          16        fourth side of the four residences, the third one down 
 
          17        from the north.  That's my recollection.  Someplace in 
 
          18        that vicinity.  Okay.  So that -- so I disembarked at 
 
          19        that location. 
 
          20                   I think it would be only fair to say that 
 
          21        on the approach to that, that we came over on 35 Mile 
 
          22        Road and made the right turn onto northbound Hipp. 
 
          23        And that I did observe some roadside signs in the 
 
          24        early part of that travel up of Hipp and I had it in 
 
          25        my mind and later may have recorded the nature of 
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           1        those signs.  So I think that would be maybe a better 
 
           2        starting point than when I disembarked. 
 
           3                   I don't recall whether we went up to 36 and 
 
           4        made a U and came back or not before we stopped the 
 
           5        vehicle.  Too much detail, I don't know. 
 
           6                   Anyway, so I got out, took a look at the 
 
           7        road, you know, saw, you know, some potholes, some 
 
           8        roadside had a field, it was an unsurfaced road.  I 
 
           9        walked up to the north, looking.  Walked passed the 
 
          10        Apel, is that the way you pronounce it, or Apel, 
 
          11        Drain, that comes over from the Ford Proving Ground, 
 
          12        it moves off to the east, a couple of culverts there 
 
          13        for it.  I went up past another -- the last home or 
 
          14        two.  I must have gone up all the way up to 36 because 
 
          15        I looked at the signs up there, the southbound signs 
 
          16        for the southbound traffic. 
 
          17   BY MR. DOLAN: 
 
          18   Q.   I don't mean to interrupt you.  Were you walking at 
 
          19        that time? 
 
          20   A.   Oh, yes. 
 
          21   Q.   Okay.  Go ahead. 
 
          22   A.   I was more mobile in those days.  Yep.  So then I came 
 
          23        back down.  That's really all that comes back to my 
 
          24        mind, you know, just in a sense looking at it, felt 
 
          25        that this is a place -- this is a place, depending 
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           1        upon what the condition was at the time of the 
 
           2        accident, where I might be able to assist in an expert 
 
           3        opinion one way or the other. 
 
           4   Q.   Now, you used the term we, we arrived.  Were you the 
 
           5        sole occupant of your vehicle or was someone else in 
 
           6        there with you? 
 
           7   A.   Well, as I recall, we were accompanied by 
 
           8        Mr. Fitzgerald, I was.  I was not the driver.  And I 
 
           9        think an associate of his, Keith, and I can't spell 
 
          10        the name and I can't pronounce it very well.  It began 
 
          11        with a G.  Two attorneys.  My recollection is it was 
 
          12        just the three of us. 
 
          13   Q.   At the time you approached in your vehicle, were 
 
          14        you -- do I understand correctly that you were not the 
 
          15        driver of the vehicle and there was some other 
 
          16        occupant in the vehicle? 
 
          17   A.   Yeah, I was not the driver and it was not my vehicle. 
 
          18        My vehicle was back at his office. 
 
          19   Q.   Do you recall how many people were in the car you were 
 
          20        in? 
 
          21   A.   Not really. 
 
          22   Q.   Do you recall how many people in total were at the 
 
          23        site that day with you or at one point or another? 
 
          24                   MR. McKENNA:  Well, objection to the last 
 
          25        part there.  But form, compound. 
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           1   BY MR. DOLAN: 
 
           2   Q.   Go ahead. 
 
           3   A.   Do I recall?  I recall two other people being there, 
 
           4        yes. 
 
           5   Q.   Who were they? 
 
           6   A.   One was Mr. Novak, he was there, I met him.  And then 
 
           7        there was a Mr. Ed Anderson. 
 
           8   Q.   Who did you understand Mr. Novak to be? 
 
           9                   MR. McKENNA:  Objection to form and 
 
          10        foundation.  Go ahead and answer. 
 
          11   A.   In advance, I had no perception of what his task was. 
 
          12        Any sense I learned that day, and as I recall, that he 
 
          13        was at least at one time like a materials engineer for 
 
          14        the MDOT.  I use that term. 
 
          15   BY MR. DOLAN: 
 
          16   Q.   Did he advise you that in discussion during that day? 
 
          17   A.   Well, I learned it some way.  I personally have no 
 
          18        recall of any discussion with him about what he was 
 
          19        doing, but obviously a materials engineer would be 
 
          20        concerned with that.  So -- 
 
          21   Q.   Let me ask you.  While you were at the site that day, 
 
          22        did you learn about his background and identity while 
 
          23        you were at the site or would it have been at a later 
 
          24        date? 
 
          25   A.   Oh, no.  I'm sure I learned that that was his 
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           1        specialty while we were there at the site that day. 
 
           2                   MR. FITZGERALD:  Off the record, John. 
 
           3                   (Off the record at 11:50 a.m.) 
 
           4                   (Back on the record at 11:50 a.m.) 
 
           5   BY MR. DOLAN: 
 
           6   Q.   Now, you mentioned a Mr. Ed Anderson? 
 
           7   A.   Yes, sir. 
 
           8   Q.   Did you know who Mr. Anderson was at the time you were 
 
           9        at the site or did you learn about it while you were 
 
          10        at the site? 
 
          11   A.   I learned about -- excuse me. 
 
          12                   MR. McKENNA:  Did he know his name; is that 
 
          13        what you're asking? 
 
          14   BY MR. DOLAN: 
 
          15   Q.   Did you know what Mr. Anderson was about while you 
 
          16        were at the site or did you already -- or did you 
 
          17        learn it or know it prior to that time?  Did you know 
 
          18        what his background was? 
 
          19                   MR. McKENNA:  Hang on.  You've got like 
 
          20        four questions there. 
 
          21                   MR. DOLAN:  I'll withdraw it. 
 
          22   BY MR. DOLAN: 
 
          23   Q.   At the time that you were at the site, did you already 
 
          24        know Mr. Anderson? 
 
          25   A.   Before we left the site? 
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           1                   MR. McKENNA:  No.  When you got there, did 
 
           2        you know who he was? 
 
           3                   THE WITNESS:  No. 
 
           4   BY MR. DOLAN: 
 
           5   Q.   While you were at the site, did you learn about him? 
 
           6   A.   Yes. 
 
           7   Q.   What did you learn about him while you were at the 
 
           8        site? 
 
           9   A.   That he was a professional photographer. 
 
          10   Q.   Did you ask him any questions about photographs? 
 
          11   A.   Not that I recall. 
 
          12   Q.   While you were at the site, were you provided any 
 
          13        copies of photographs? 
 
          14   A.   Oh, no. 
 
          15   Q.   Did you see Mr. Anderson take any photographs while he 
 
          16        was at the site? 
 
          17   A.   Yes. 
 
          18   Q.   Did you have any conversation with him while you were 
 
          19        at the site about where the photographs should be 
 
          20        taken? 
 
          21   A.   No. 
 
          22   Q.   Now, when you got to the site, you mentioned driving 
 
          23        your -- being in the automobile as it was driven and 
 
          24        then it was parked and you got out of the vehicle, 
 
          25        correct? 
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           1   A.   Yes, sir. 
 
           2   Q.   Was there a decision made to park at a particular 
 
           3        location? 
 
           4                   MR. McKENNA:  Objection, form and 
 
           5        foundation.  You're asking if he made a decision to do 
 
           6        that or somebody else? 
 
           7   BY MR. DOLAN: 
 
           8   Q.   Was there some discussion as to where to park -- 
 
           9   A.   No. 
 
          10   Q.   -- when you approached? 
 
          11   A.   I'm sorry.  I think the answer remains no. 
 
          12   Q.   So all of you got there, you parked.  I'm assuming you 
 
          13        exited the vehicle at the same time as the other 
 
          14        occupant of the vehicle; is that right? 
 
          15   A.   I would believe so.  Occupants. 
 
          16   Q.   And you mentioned that you walked around, obviously. 
 
          17        As you walked around, were you accompanied by someone? 
 
          18   A.   I don't recall, but most likely no. 
 
          19   Q.   And you mentioned that you walked from one location 
 
          20        heading north and then you got up close to 36 Mile 
 
          21        Road and walked back; is that right? 
 
          22   A.   Well, or at 36.  Enough to see the intersection and 
 
          23        turn around. 
 
          24   Q.   Now, where exactly did you begin your walk, if you 
 
          25        remember, in terms of your location on the road? 
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           1   A.   Oh.  When I got out of the automobile. 
 
           2   Q.   But where was the automobile parked? 
 
           3   A.   Okay.  To the best of my recall, I thought I indicated 
 
           4        that, that I think we were parked pretty much opposite 
 
           5        Keith Czerwinski's home on the west side over on the 
 
           6        Ford Proving Ground side of the road. 
 
           7   Q.   Were you parked facing north or south? 
 
           8   A.   Well, I don't remember.  I really don't. 
 
           9   Q.   Because that would actually be the southbound lane, 
 
          10        right? 
 
          11   A.   Yeah.  Yes, you're right, sir, I'm sorry.  Yes.  And I 
 
          12        don't recall.  We might have been -- we might have 
 
          13        been facing the wrong way.  My recollection is that -- 
 
          14                   MR. McKENNA:  If you know, tell him.  If 
 
          15        you don't, you don't need to -- 
 
          16   BY MR. DOLAN: 
 
          17   Q.   What I'm just trying to figure out is, before you 
 
          18        parked, had you gone up all the way to 36 in the 
 
          19        vehicle and turned around and come back or had you 
 
          20        just arrived -- 
 
          21                   MR. McKENNA:  Hang on.  It's been asked and 
 
          22        answered already.  You've already asked him whether he 
 
          23        was sure he went all the way up and he told you about 
 
          24        a U-turn.  You already covered this. 
 
          25                   MR. DOLAN:  Well -- 
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           1                   MR. McKENNA:  Well, what?  Hang on. 
 
           2                   MR. DOLAN:  He seems confused by his 
 
           3        answer. 
 
           4                   MR. McKENNA:  He's not confused.  You 
 
           5        appear to be confused. 
 
           6                   MR. DOLAN:  I'm not confused at all. 
 
           7                   MR. McKENNA:  Well, then, you know what, 
 
           8        why don't we stop, you can read it back to him.  We 
 
           9        don't need to do this twice. 
 
          10                   MR. DOLAN:  Note your objection and your 
 
          11        objection is only for the record. 
 
          12                   MR. McKENNA:  But for the record, you said 
 
          13        the witness is confused.  The witness isn't confused. 
 
          14        My objection is it's been asked and answered.  And the 
 
          15        witness appears confused is not an appropriate 
 
          16        response.  The record has the answer.  If you don't 
 
          17        recall and you're confused, I'm suggesting we can take 
 
          18        a break, the reporter can go back and find it and read 
 
          19        it to you. 
 
          20   BY MR. DOLAN: 
 
          21   Q.   Now, you exited the vehicle and you walked on the 
 
          22        road, correct? 
 
          23   A.   Yes. 
 
          24                   MR. McKENNA:  It's been asked -- 
 
          25                   MR. DOLAN:  We've been through that.  I'm 
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           1        trying to orient him to ask him another question just 
 
           2        to get him to the right point in time. 
 
           3                   MR. McKENNA:  And I'm trying to protect the 
 
           4        record without you telling me not to.  It's been asked 
 
           5        and answered.  Thank you. 
 
           6   BY MR. DOLAN: 
 
           7   Q.   At that point in time, when you completed your walk up 
 
           8        and down the road, can you give me any estimate as to 
 
           9        how long that took you? 
 
          10   A.   No, sir, I can't. 
 
          11   Q.   Did you take notes as you walked along? 
 
          12   A.   I did not. 
 
          13   Q.   As you walked north, did you go up on the north lane 
 
          14        of travel and turn from south on the southbound lane 
 
          15        of travel or did you walk in the same place up and 
 
          16        back? 
 
          17   A.   You mean my walking path? 
 
          18   Q.   Right. 
 
          19                   MR. McKENNA:  If you recall. 
 
          20   A.   All I can say is I always walk in opposition to 
 
          21        traffic.  So if I walked north, I would have been in 
 
          22        the southbound lane and vice versa. 
 
          23   BY MR. DOLAN: 
 
          24   Q.   Okay. 
 
          25   A.   I like to see what's coming. 
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           1   Q.   So when you got back and completed the walk, did you 
 
           2        do anything else at the scene or did you depart the 
 
           3        scene? 
 
           4   A.   No, I was there longer than that.  Yes, I did other 
 
           5        things at the scene. 
 
           6   Q.   What did you do next at the scene after you completed 
 
           7        the walk? 
 
           8   A.   I'm not sure as to what's next.  But I can recall a 
 
           9        couple of things that occurred.  Is that good enough? 
 
          10   Q.   You can recall, when you say a couple of things -- 
 
          11   A.   Occurred after I finished my walk. 
 
          12   Q.   Were these things that you did or things that someone 
 
          13        else did? 
 
          14   A.   No, things that I did. 
 
          15   Q.   After you finished your walk, what did you next do or 
 
          16        what happened next? 
 
          17   A.   Well, clearly Mr. Anderson was there at that time, 
 
          18        sometime while I was there, and I told him that if he 
 
          19        took any photos that it would be nice if he would take 
 
          20        them from a driver's eye height of 39 inches. 
 
          21   Q.   Okay. 
 
          22   A.   That's one thing. 
 
          23   Q.   Yes. 
 
          24   A.   And then, secondly, Mr. Fitzgerald and myself and his 
 
          25        associate went over into the yard of -- I'm going 
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           1        to -- I have no notes on this, and there was a chat 
 
           2        that I listened to that dealt with Mr. Czerwinski.  He 
 
           3        was there standing in the yard, they were asking him 
 
           4        questions, he was talking.  I listened. 
 
           5   Q.   Did you ask any questions of Mr. Czerwinski? 
 
           6   A.   I doubt it. 
 
           7   Q.   Is there anything else you recall happening? 
 
           8   A.   That's all I recall doing on Hipp Road. 
 
           9   Q.   After that question/answer session occurred, did you 
 
          10        then depart the scene, get in the car and leave? 
 
          11   A.   As far as I recall, yes. 
 
          12   Q.   Do you remember what was being discussed that you 
 
          13        overheard between Mr. Czerwinski and other people 
 
          14        present on that day? 
 
          15   A.   Of course, as I say, I took no notes.  I was somewhat 
 
          16        attentive.  And I think my best answer to that would 
 
          17        be it sounded to me like there was a presentation on 
 
          18        his part of the sort of things that he spoke about in 
 
          19        his depositions.  He had -- particularly we're 
 
          20        speaking of the road, of course, and his family 
 
          21        situation and his interaction with the road agency, 
 
          22        Road Commission. 
 
          23   Q.   Were you able to determine at some point how the 
 
          24        accident occurred? 
 
          25                   MR. McKENNA:  Objection, form, foundation, 
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           1        relevance.  Go ahead. 
 
           2   A.   To some extent. 
 
           3   BY MR. DOLAN: 
 
           4   Q.   What was your understanding as to how the accident had 
 
           5        happened? 
 
           6   A.   Well, my understanding is that Ryan Menard was one of 
 
           7        a group of, I believe, three bicyclists who were 
 
           8        moving northbound on Hipp at that point.  I'm speaking 
 
           9        of immediately before the accident occurred.  And that 
 
          10        Mr. Imig -- is that good enough, Imig -- was operating 
 
          11        a pickup truck northbound also.  And that there was 
 
          12        another vehicle operated by Mrs. Everson that was 
 
          13        southbound.  These, I think, are the three 
 
          14        participants in some sense in the crash, as I have 
 
          15        picked it up from my review of the materials. 
 
          16                   And that Mr. Imig's vehicle front hit 
 
          17        Menard's bicycle, he was thrown from the bike, ended 
 
          18        up underneath the truck.  The truck, of course, 
 
          19        stopped and that's probably at that point we have a 
 
          20        crash, I guess.  Other things happened after that, I 
 
          21        wouldn't say that I'm completely familiar with 
 
          22        everything that happened afterwards. 
 
          23   Q.   Did you make any determination as to where the bicycle 
 
          24        impacted the vehicle operated by Mr. Imig? 
 
          25                   MR. McKENNA:  Objection, there's no 
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           1        foundation that the bike impacted.  The only testimony 
 
           2        we have -- 
 
           3                   MR. DOLAN:  I'll withdraw it. 
 
           4   BY MR. DOLAN: 
 
           5   Q.   Did you make a determination as to where on the pickup 
 
           6        truck an impact had occurred between the truck and the 
 
           7        bicycle? 
 
           8                   MR. McKENNA:  Objection, form, foundation 
 
           9        and relevance. 
 
          10   A.   I know -- oh, go ahead. 
 
          11                   MR. McKENNA:  Yeah, go ahead. 
 
          12   A.   I know I read it.  And it was someplace on the front 
 
          13        of the vehicle.  As we speak, I cannot tell you where. 
 
          14   BY MR. DOLAN: 
 
          15   Q.   Do you know if it was more on the driver's side or 
 
          16        more on the passenger's side or more in the middle? 
 
          17        Are you able to offer any information as to where it 
 
          18        was in relationship to the width of the front of the 
 
          19        pickup truck? 
 
          20                   MR. McKENNA:  One, you asked three 
 
          21        questions.  Two, he's already told you he doesn't 
 
          22        recall.  So if you want to break it down to one 
 
          23        question at a time, it would be pointless, but he's 
 
          24        already been asked and answered, he didn't recall. 
 
          25   BY MR. DOLAN: 
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           1   Q.   You can answer. 
 
           2                   MR. McKENNA:  Which one of the three 
 
           3        questions, Jack, do you want him to answer? 
 
           4   BY MR. DOLAN: 
 
           5   Q.   Do you understand my question? 
 
           6   A.   Left, right or center? 
 
           7   Q.   That's why I did it that way so that you're clear in 
 
           8        what I'm asking.  I'm just simply trying to ask you, 
 
           9        orienting towards the left, right and center of 
 
          10        vehicle, if you know where the vehicle and the bike 
 
          11        impacted. 
 
          12   A.   I do not recall. 
 
          13   Q.   Was that important for you to know in whatever tasks 
 
          14        you completed here? 
 
          15                   MR. McKENNA:  Objection, form and 
 
          16        foundation, relevance.  Go ahead. 
 
          17   A.   No. 
 
          18   BY MR. DOLAN: 
 
          19   Q.   Did you become aware of any facts that would suggest 
 
          20        that the plaintiff in this case had lost control of 
 
          21        his bicycle and started to fall off of it prior to the 
 
          22        accident? 
 
          23                   MR. McKENNA:  Objection, form and 
 
          24        foundation, relevance, assumes facts not in evidence. 
 
          25        Go ahead. 
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           1   A.   I'm sorry, could you repeat that, please?  I'm not 
 
           2        sure I understood that. 
 
           3                   MR. DOLAN:  Why don't you just read it 
 
           4        back, please. 
 
           5                   (The requested portion of the record was 
 
           6                   read by the reporter at 12:05 p.m.: 
 
           7                   Q.  Did you become aware of any facts that 
 
           8                   would suggest that the plaintiff in this 
 
           9                   case had lost control of his bicycle and 
 
          10                   started to fall off of it prior to the 
 
          11                   accident?) 
 
          12                   MR. McKENNA:  Same objection. 
 
          13   A.   I have no recall of such an event. 
 
          14   BY MR. DOLAN: 
 
          15   Q.   Did you become aware of any facts that he had 
 
          16        difficulty controlling his bicycle at anytime prior to 
 
          17        the accident? 
 
          18                   MR. McKENNA:  Objection, form, foundation, 
 
          19        relevance. 
 
          20   A.   No, I have no recall of any information of that type. 
 
          21   BY MR. DOLAN: 
 
          22   Q.   Did you become aware of any facts that the operators 
 
          23        of either vehicle had any difficulty controlling their 
 
          24        vehicles prior to the accident? 
 
          25                   MR. McKENNA:  Same objection, form, 
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           1        foundation and relevance. 
 
           2   A.   No. 
 
           3   BY MR. DOLAN: 
 
           4   Q.   Did you become aware of any facts as to whether any of 
 
           5        the other bicyclists who were present on the road had 
 
           6        had any difficulty controlling their bicycles while 
 
           7        they were on the road that day? 
 
           8   A.   We're talking about on Hipp Road. 
 
           9                   MR. McKENNA:  Objection. 
 
          10   BY MR. DOLAN: 
 
          11   Q.   Correct, on the day of the occurrence. 
 
          12                   MR. McKENNA:  Objection, form, foundation 
 
          13        and relevance.  Go ahead, sir. 
 
          14   A.   No recall. 
 
          15   BY MR. DOLAN: 
 
          16   Q.   Okay.  Now, I just want to go over, briefly, some of 
 
          17        your background here. 
 
          18                   My understanding is you graduated high 
 
          19        school in 1945, correct? 
 
          20   A.   Yes, sir. 
 
          21   Q.   Just out of curiosity, would that have been after 
 
          22        V-Day in Europe but before V-Day in Japan? 
 
          23                   MR. McKENNA:  Objection, form. 
 
          24                   MR. DOLAN:  I'm trying to figure out. 
 
          25                   MR. McKENNA:  Hang on. 
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           1                   MR. DOLAN:  My dad was in the war. 
 
           2                   MR. McKENNA:  God bless you, but it's got 
 
           3        nothing to do with this case. 
 
           4                   What date did you graduate from high 
 
           5        school? 
 
           6                   THE WITNESS:  In May of 1945. 
 
           7                   MR. McKENNA:  Thank you. 
 
           8                   MR. DOLAN:  All right.  Thank you. 
 
           9                   MR. FITZGERALD:  It depends what day in 
 
          10        May. 
 
          11   BY MR. DOLAN: 
 
          12   Q.   Are you licensed in the State of Michigan as a civil 
 
          13        engineer? 
 
          14   A.   A professional engineer, yes. 
 
          15   Q.   Professional engineer? 
 
          16   A.   Yes, sir. 
 
          17   Q.   When did you acquire that licensure? 
 
          18   A.   The Michigan license? 
 
          19   Q.   Yes. 
 
          20   A.   It would have been late 1965 or early '66, depending 
 
          21        on, you know, their administrative.  I know I applied 
 
          22        for the transfer in the fall of '65. 
 
          23   Q.   Now, I've handed you a copy of your -- I think you've 
 
          24        got a copy of your resume there, don't you, that's 
 
          25        marked Number 1?  We got this from the plaintiffs. 
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           1        Just take a look at it and make sure that it's your 
 
           2        most current version. 
 
           3                   MR. McKENNA:  Is there a question? 
 
           4   A.   I'm sorry. 
 
           5   BY MR. DOLAN: 
 
           6   Q.   Is that your most current version, your resume, as far 
 
           7        as you know?  I was giving you a chance to look at it. 
 
           8   A.   Yes, I would say yes. 
 
           9   Q.   Okay.  And if it isn't, I know you've just flipped 
 
          10        through it, that's fine.  If you ascertain that it's 
 
          11        not, let me know. 
 
          12   A.   No, I have not changed it in some time. 
 
          13   Q.   Okay.  Now, as I look at it, it would appear that the 
 
          14        first involvement you would have had relating to 
 
          15        traffic or roads would have been when you were 
 
          16        involved -- when you were in the Army back in '52, in 
 
          17        1952 and 1953? 
 
          18   A.   Ignoring university efforts?  I mean, I studied 
 
          19        highway engineering in college. 
 
          20   Q.   Okay. 
 
          21   A.   So to move on to your question -- 
 
          22   Q.   That was a job where as part of your activities and 
 
          23        working that you did something relating to traffic, 
 
          24        correct? 
 
          25   A.   Yes.  Well -- 
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           1                   MR. McKENNA:  Well, here's the problem. 
 
           2        The way you've asked the question you've excluded 
 
           3        education.  Okay.  He's including education as 
 
           4        background in highway liability.  If you're only 
 
           5        talking about employment, could you make that clear 
 
           6        that that's what you intend to be talking about? 
 
           7                   MR. DOLAN:  Is that a speaking objection? 
 
           8                   MR. McKENNA:  It's an explanation for the 
 
           9        lack of foundation and the confusion.  However, I'm 
 
          10        happy to be here a lot longer if you want to continue 
 
          11        to ask questions that way. 
 
          12                   MR. DOLAN:  So I think you made your point. 
 
          13   BY MR. DOLAN: 
 
          14   Q.   I mean, obviously, if you want -- as you were 
 
          15        educated, you learned certain things about traffic 
 
          16        engineering, correct? 
 
          17   A.   And highway engineering, yes, sir. 
 
          18   Q.   What I'm simply trying to find out now is is once you 
 
          19        completed your initial education at that point, when 
 
          20        you were first employed in a traffic-related capacity. 
 
          21   A.   Well, my first employment would have been after I 
 
          22        finished my certificate studies at Yale, because I 
 
          23        stayed on there, ignoring summer employments earlier. 
 
          24                   MR. McKENNA:  He's not ignoring it, he 
 
          25        wants you to tell him about it. 
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           1                   THE WITNESS:  He does? 
 
           2                   MR. McKENNA:  He's asking you about your 
 
           3        first employment.  I'm not the one asking the 
 
           4        question, but as unartfully as it was, he wants to 
 
           5        know when you started doing it.  So go ahead and tell 
 
           6        him if it's Yale, MIT, whatever it was. 
 
           7   A.   I worked at the Boeing Airplane Company in summers, in 
 
           8        the '40s, while I was an undergraduate and immediately 
 
           9        after.  So my first employment after graduation was at 
 
          10        the Boeing Airplane Company. 
 
          11   BY MR. DOLAN: 
 
          12   Q.   Yes, I see that.  What I was really trying to get at 
 
          13        is to avoid having to waste time talking about your 
 
          14        non-traffic or highway-related -- 
 
          15   A.   Okay. 
 
          16   Q.   -- experience and just talk about your traffic and 
 
          17        highway-related experience. 
 
          18   A.   Okay.  So I'll go back to the question and response. 
 
          19        Sorry, sir.  That would have been after I completed my 
 
          20        certificate studies at Yale.  I stayed on and did 
 
          21        research until I was drafted. 
 
          22   Q.   It would appear that, as I look on the second page of 
 
          23        your resume, that you've been full time as a 
 
          24        consulting transportation engineer since 1988, 
 
          25        correct? 
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           1   A.   Yes, sir. 
 
           2   Q.   So that's been -- your full-time employment is 
 
           3        basically doing consultation work as a transportation 
 
           4        engineer, correct? 
 
           5   A.   Yes, sir. 
 
           6   Q.   And it would appear that, as I looked at your 
 
           7        assignments back on Page 4 of 5, that you did 
 
           8        transportation and environmental planning; is that 
 
           9        correct? 
 
          10   A.   I've done things like that, yes. 
 
          11   Q.   Would that involve -- just generally tell me what that 
 
          12        involved. 
 
          13   A.   Well, I would say that the environmental issues tended 
 
          14        to be site specific at that time.  So that would have 
 
          15        been looking at individual locations where typically a 
 
          16        commercial developer was interested in a particular 
 
          17        type of facility, and so I would be doing what we 
 
          18        called traffic impact studies to present to the 
 
          19        governmental agency my opinion with regard to the -- 
 
          20        to what that load would mean. 
 
          21   Q.   So you were basically offering information about the 
 
          22        appropriateness of a traffic design given the 
 
          23        estimated amount of traffic, would that be a good way 
 
          24        to put it? 
 
          25                   MR. FITZGERALD:  Objection. 
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           1                   MR. McKENNA:  Objection to form and 
 
           2        foundation. 
 
           3   BY MR. DOLAN: 
 
           4   Q.   Go ahead. 
 
           5   A.   To the extent that the information was given to me, 
 
           6        yes; otherwise, I would attempt to develop it. 
 
           7   Q.   But that generally is what it involved, was both 
 
           8        looking at traffic counts and then giving 
 
           9        recommendations on design of certain traffic pathways, 
 
          10        like driveways, parking lots, things like that, 
 
          11        correct? 
 
          12                   MR. McKENNA:  Objection, form.  There's 
 
          13        four questions there.  And foundation. 
 
          14   BY MR. DOLAN: 
 
          15   Q.   Go ahead. 
 
          16                   MR. McKENNA:  How can he answer?  You've 
 
          17        got four different questions.  Which one do you want 
 
          18        him to answer? 
 
          19                   MR. DOLAN:  Your objection is noted, 
 
          20        Counsel.  I'll have you read it back. 
 
          21                   MR. McKENNA:  Read it back.  There's four 
 
          22        questions there, maybe three, maybe five, but there's 
 
          23        more than one. 
 
          24                   (The requested portion of the record was 
 
          25                   read by the reporter at 12:15 p.m.: 
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           1                   Q.  But that generally is what it involved 
 
           2                   was both looking at traffic counts and then 
 
           3                   giving recommendations on design of certain 
 
           4                   traffic pathways, like driveways, parking 
 
           5                   lots, things like that, correct?) 
 
           6                   MR. McKENNA:  There's three. 
 
           7   A.   I think correct. 
 
           8   BY MR. DOLAN: 
 
           9   Q.   Thank you.  Now, you also have here geometric design. 
 
          10        And that's referring to a -- how I use the word 
 
          11        process, correct me if I'm wrong -- way of laying out 
 
          12        what I'll call roads or highways or driveways with 
 
          13        respect to their relationship in terms of angles and 
 
          14        things like that, correct? 
 
          15   A.   That's an adequate description, I think. 
 
          16   Q.   Why don't you tell me what you would -- how you would 
 
          17        describe geometric design. 
 
          18   A.   Geometric design, of course, is -- take, for example, 
 
          19        the traveled way, would be locating the edges, and 
 
          20        this is all sort of a conceptual version, and then 
 
          21        there's a later version that -- which measurements are 
 
          22        relevant, then there's kind of a final version, which 
 
          23        are used as a guide by the people doing the actual, 
 
          24        I'll call it, construction. 
 
          25   Q.   So it would appear, then, would you agree or disagree 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                         43 
 
 
 
 
           1        with me that a substantial amount of your background 
 
           2        and work has been in the design of highways and 
 
           3        roadways, things of that nature? 
 
           4                   MR. McKENNA:  Objection, form, foundation, 
 
           5        relevance.  Go ahead. 
 
           6   A.   Well, a substantial part of it.  By no means all. 
 
           7   BY MR. DOLAN: 
 
           8   Q.   Did you at anytime determine when Hipp Road had been 
 
           9        constructed? 
 
          10                   MR. McKENNA:  Objection, form, foundation, 
 
          11        relevance.  Go ahead. 
 
          12   A.   No. 
 
          13   BY MR. DOLAN: 
 
          14   Q.   Do you know when Hipp Road was constructed what 
 
          15        materials it was constructed of? 
 
          16                   MR. McKENNA:  Objection. 
 
          17                   MR. DOLAN:  Pardon me? 
 
          18                   MR. McKENNA:  There's no -- it's me, over 
 
          19        here, Jack.  The objection is he said he didn't know 
 
          20        when it was constructed.  If he didn't know when it 
 
          21        was constructed, how would he know what the materials 
 
          22        were when it was constructed?  Foundation. 
 
          23   A.   I do not know the materials. 
 
          24   BY MR. DOLAN: 
 
          25   Q.   Did you at anytime make any determination of what 
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           1        materials were present on Hipp Road at anytime? 
 
           2                   MR. McKENNA:  Objection, form, foundation. 
 
           3   A.   By determination, you mean some -- did I receive any 
 
           4        information on that? 
 
           5   BY MR. DOLAN: 
 
           6   Q.   Yes. 
 
           7   A.   I mean, I didn't.  I saw, I absorbed.  Would that be 
 
           8        within your definition? 
 
           9   Q.   Well, I know, for example, and I don't want to again 
 
          10        ask a question asked and answered and be here in a big 
 
          11        discussion, but you didn't take any samples yourself 
 
          12        of the roadway; is that correct? 
 
          13   A.   That's correct, I did not. 
 
          14   Q.   Did anybody else give you any samples of the roadway 
 
          15        at anytime? 
 
          16   A.   I received -- well, no samples.  Samples of dirt to 
 
          17        take home? 
 
          18   Q.   Correct. 
 
          19   A.   No, thanks.  Or throw away. 
 
          20   Q.   Did you receive any reports that showed that 
 
          21        material -- that road material had been tested? 
 
          22   A.   Yes. 
 
          23   Q.   And were those reports from a McDowell & Associates? 
 
          24   A.   I believe so. 
 
          25   Q.   Other than the McDowell reports, did you have anything 
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           1        else at all that related to what the material of the 
 
           2        road may have been? 
 
           3   A.   Only as it was described by the various deponents and 
 
           4        presumably some of the Road Commission documents. 
 
           5   Q.   So are you currently solely employed as a consulting 
 
           6        transportation engineer? 
 
           7   A.   That certainly is my only employment for remuneration, 
 
           8        yes. 
 
           9   Q.   I note on your resume you refer to having unpublished 
 
          10        and peer-reviewed publications available, correct? 
 
          11   A.   Yes, sir. 
 
          12   Q.   Let's look first at your resume.  Is there anything on 
 
          13        your resume that relates to methods of maintaining 
 
          14        unpaved roads -- 
 
          15                   MR. McKENNA:  Are you asking -- 
 
          16   BY MR. DOLAN: 
 
          17   Q.   -- that are -- 
 
          18                   MR. McKENNA:  I'm sorry.  Go ahead. 
 
          19   BY MR. DOLAN: 
 
          20   Q.   -- that are any kind of a publication or presentation 
 
          21        that you would have done? 
 
          22   A.   I thought I heard two things there.  Can you stop at 
 
          23        the first one? 
 
          24   Q.   I'll break it down.  First of all, let's start with 
 
          25        publications.  Is there any publications that you 
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           1        authored or co-authored that describe or involve the 
 
           2        maintenance and repair of unpaved roads? 
 
           3   A.   I think there are none. 
 
           4   Q.   Are there any presentations that you did that might 
 
           5        still have some written materials that involve the 
 
           6        repair and maintenance of unpaved roads? 
 
           7   A.   No. 
 
           8   Q.   Have you ever been employed as an actual employee 
 
           9        versus an independent contractor by the Michigan 
 
          10        Department of Transportation? 
 
          11   A.   No. 
 
          12   Q.   Have you ever been employed versus being an 
 
          13        independent contractor for any road commission or road 
 
          14        department in the State of Michigan? 
 
          15   A.   As an employee, no. 
 
          16   Q.   Have you done work as an independent contractor for 
 
          17        Michigan Department of Transportation? 
 
          18   A.   Yes. 
 
          19   Q.   When did you -- how many times did you do it? 
 
          20   A.   Well, I would say, you know, fewer than ten times. 
 
          21   Q.   When was the last time? 
 
          22   A.   Oh, I would think this would be in the '70s, probably. 
 
          23   Q.   Did any of that consultation involve the process for 
 
          24        maintenance and repair of unpaved roads? 
 
          25   A.   I think not. 
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           1   Q.   Do you know whether MDOT has any jurisdiction over any 
 
           2        unpaved roads currently? 
 
           3   A.   At this point in time, I don't know. 
 
           4   Q.   Do you know back when you did any consultation with 
 
           5        them, whether they had any jurisdiction over any 
 
           6        unpaved roads? 
 
           7   A.   I believe they did. 
 
           8   Q.   Now, have you consulted at all with any road 
 
           9        commissions or departments regarding the process for 
 
          10        maintaining and repairing unpaved roads? 
 
          11   A.   On occasion, yes. 
 
          12   Q.   When was the last time you would have done that? 
 
          13   A.   I can't come up with a specific one, but I would say 
 
          14        it would have been certainly before 2005 and maybe 
 
          15        even earlier.  Nothing in recent -- in the recent 
 
          16        decade. 
 
          17   Q.   Do you recall what road commission it involved? 
 
          18   A.   No. 
 
          19   Q.   Do you know what the task involved?  What did the 
 
          20        consultation involve? 
 
          21   A.   Well, it would have involved road condition as well as 
 
          22        a traffic information and control. 
 
          23   Q.   Did it involve litigation? 
 
          24   A.   I would say exclusively, yes. 
 
          25   Q.   Do you recall any road commissions at any time that 
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           1        you've done work for that involved an issue relating 
 
           2        to an unpaved surface? 
 
           3   A.   Well, I recall -- 
 
           4                   MR. McKENNA:  Objection, form and 
 
           5        foundation.  Go ahead. 
 
           6   A.   I recall that there were such assignments. 
 
           7   BY MR. DOLAN: 
 
           8   Q.   Do you know how many assignments you had? 
 
           9   A.   No. 
 
          10   Q.   Do you keep track of the assignments anywhere? 
 
          11   A.   Not anymore. 
 
          12   Q.   So there would be no way to go back and check and see 
 
          13        who you would have actually done work for, correct? 
 
          14   A.   Well, agencies, I could plumb my memory for the 
 
          15        agency, but to identify an assignment such as you've 
 
          16        described, very unlikely.  There are no written 
 
          17        documents that still exist. 
 
          18   Q.   Would it be a fair statement, then, that at this time 
 
          19        you believe you did work for a road commission 
 
          20        involving litigation on an unpaved road but you're not 
 
          21        able to recall other than it being before 2005 when 
 
          22        and you're also not able to recall who you would have 
 
          23        done it for? 
 
          24   A.   Well, the term believe, I know that I did the work 
 
          25        that you described, but I think the latter parts of 
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           1        your question would be accurate. 
 
           2   Q.   Okay.  Now, have you -- I don't want to get hung up on 
 
           3        the terminology.  But when you complete your tasks, at 
 
           4        some point do you arrive at or formulate an opinion? 
 
           5   A.   Almost always.  Well, I would say yes.  Or I would 
 
           6        say -- no, okay, almost always is good enough. 
 
           7   Q.   Now, in this task on this case, did you formulate one 
 
           8        or more opinions? 
 
           9   A.   Yes, sir, I have formulated opinions. 
 
          10   Q.   Are there any opinions that you formulated that you 
 
          11        have not conveyed in some form or another to either 
 
          12        Mr. Fitzgerald or Mr. McKenna? 
 
          13                   MR. McKENNA:  Objection, form, foundation. 
 
          14   A.   I don't believe so.  I think I have shared my -- all 
 
          15        of my opinions with them. 
 
          16   BY MR. DOLAN: 
 
          17   Q.   Now, how many opinions have you formulated? 
 
          18   A.   Well, basically I'd say one or two. 
 
          19   Q.   When did you formulate the first opinion? 
 
          20   A.   It would have been -- the opinion that existed at that 
 
          21        time would have been in the fall of 2014 -- no -- 
 
          22   Q.   If you don't mind, the accident, again, was in 2013. 
 
          23   A.   Yes, that I remember. 
 
          24                   MR. McKENNA:  I do mind.  Let him finish. 
 
          25   A.   Well, okay.  The fall of 2014 or the fall of 2015, I 
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           1        would say by that time I had formulated some opinions 
 
           2        at that time.  Or by some, I mean one or more. 
 
           3   BY MR. DOLAN: 
 
           4   Q.   The first opinion that you formulated, what was that 
 
           5        opinion? 
 
           6   A.   The opinion that I formulated was that -- do you want 
 
           7        the full detail?  Hipp Road, June 7, 2013, not in 
 
           8        compliance with the Michigan law dealing with road 
 
           9        responsibilities.  I don't have that number in my 
 
          10        mind, but the one that -- the one that I've known for 
 
          11        a long time. 
 
          12   Q.   And on what facts did you base that opinion? 
 
          13   A.   That would have been based on, we'll say, integrating 
 
          14        what I had seen in my site visit with information 
 
          15        which was provided to me by Mr. Fitzgerald and 
 
          16        Mr. McKenna.  That information in the form of 
 
          17        depositions, interrogatories response, request for 
 
          18        production, depositions if I didn't say it, and maps, 
 
          19        photos.  There may be more, but that's certainly what 
 
          20        comes to mind at this point. 
 
          21   Q.   Why was it not in compliance with the statute? 
 
          22   A.   Well, the statute requires that -- that these public 
 
          23        highways be maintained and repaired in a condition 
 
          24        where they are reasonably safe and convenient for 
 
          25        public travel on the traveled way of the road.  I 
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           1        believe that picks up most of the important words. 
 
           2   Q.   How is the traveled portion of the road not maintained 
 
           3        safe? 
 
           4   A.   At this location? 
 
           5   Q.   Right. 
 
           6   A.   So my opinion, okay, that the surface condition made 
 
           7        it not reasonably safe for -- convenient for public 
 
           8        travel. 
 
           9   Q.   Okay.  What was it about the surface condition that 
 
          10        made it not safe? 
 
          11   A.   The discontinuities in the form of potholes that 
 
          12        existed, the washboard, washouts, presence of what is 
 
          13        called in this environment berms.  There are other 
 
          14        terms that are used.  In this connection, some people 
 
          15        use the term lip.  Functionally you could think of it 
 
          16        as a curb.  Formally you could think of it as what 
 
          17        they call a windrow. 
 
          18   Q.   Were you able to determine exactly where the accident 
 
          19        happened? 
 
          20   A.   I made a significant effort, but now I can't say as I 
 
          21        have it at a specific point.  Certainly the UD-10 
 
          22        wasn't much help. 
 
          23   Q.   What is the evidence -- did you -- were you able to 
 
          24        formulate an opinion that at the location where the 
 
          25        accident happened the road was not in reasonable 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                         52 
 
 
 
 
           1        repair without knowing the exact location of the 
 
           2        accident? 
 
           3   A.   Well, the exact location is an issue, that I'm 
 
           4        satisfied that there is -- that I have a perception of 
 
           5        the approximate location of the accident, close enough 
 
           6        to bring it into accordance with the various testimony 
 
           7        of witnesses. 
 
           8   Q.   Well, when you were out there -- on the day you were 
 
           9        out there, was the road in reasonable repair? 
 
          10                   MR. McKENNA:  Objection, form, foundation. 
 
          11        Go ahead. 
 
          12   A.   The day I was there, there were significant problems 
 
          13        with the surface.  I did not arrive at the conclusion 
 
          14        that it was not in reasonable repair where I was 
 
          15        looking at that particular day. 
 
          16   BY MR. DOLAN: 
 
          17   Q.   So some parts of the road were in better shape than 
 
          18        others, correct? 
 
          19                   MR. McKENNA:  Hang on.  When? 
 
          20   BY MR. DOLAN: 
 
          21   Q.   On the date that you were there. 
 
          22   A.   I don't think there's any question about that some 
 
          23        parts were -- had problems, other parts did not in 
 
          24        some sense. 
 
          25   Q.   Do you recall the photographs that you looked at?  Was 
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           1        that the same situation with the photographs, there 
 
           2        may have been some potholes in some areas but in other 
 
           3        areas there weren't potholes? 
 
           4                   MR. McKENNA:  Objection, form, foundation, 
 
           5        relevance.  Go ahead. 
 
           6   A.   I'm sorry, I'm not understanding the question, sir. 
 
           7   BY MR. DOLAN: 
 
           8   Q.   You were given sets of photos. 
 
           9   A.   When? 
 
          10   Q.   At some point, I think -- and, again, I don't want to 
 
          11        go through the asked and answered routine.  But you 
 
          12        testified that you had sets of photos to look at, 
 
          13        right? 
 
          14   A.   I thought we were talking about the day of the crash. 
 
          15        I'm sorry.  Okay.  So that's my problem. 
 
          16   Q.   In the sets of photos that you were given -- 
 
          17   A.   Yes, okay. 
 
          18   Q.   -- isn't it true that there are sections of road that 
 
          19        are in reasonable repair that don't have washboarding 
 
          20        or potholes as you look at the photos? 
 
          21                   MR. McKENNA:  Objection, form, foundation, 
 
          22        relevance.  Go ahead. 
 
          23   A.   Yes, I'm sure there are some locations where that's 
 
          24        true. 
 
          25   BY MR. DOLAN: 
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           1   Q.   Did you formulate any opinions as to whether the, what 
 
           2        you've called the condition of the road not being in 
 
           3        reasonable repair, was a cause of the accident? 
 
           4                   MR. McKENNA:  I'm sorry, could you repeat 
 
           5        that question?  Read it back.  I'm sorry. 
 
           6                   (The requested portion of the record was 
 
           7                   read by the reporter at 12:36 p.m.: 
 
           8                   Q.  Did you formulate any opinions as to 
 
           9                   whether the, what you've called the 
 
          10                   condition of the road not being in 
 
          11                   reasonable repair, was a cause of the 
 
          12                   accident?) 
 
          13   A.   Yes, I have such an opinion. 
 
          14   BY MR. DOLAN: 
 
          15   Q.   And what's your opinion? 
 
          16   A.   I can state it differently because -- what you've said 
 
          17        is certainly an opinion, so I will restate it.  It's 
 
          18        my opinion, based on what I've seen up to date in the 
 
          19        way of information, that the width of the road along 
 
          20        with the surface problems were a cause of this 
 
          21        accident. 
 
          22   Q.   Do you know what the width of the road was? 
 
          23   A.   I do not know it exactly.  Right. 
 
          24   Q.   Won't you agree with me that you'd have to know more 
 
          25        about how the bicycle was being operated and how the 
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           1        vehicle that struck the bicycle was being operated 
 
           2        before you could conclude that the road, the width of 
 
           3        the road along with the surface problems were a cause? 
 
           4                   MR. McKENNA:  Objection, form, foundation 
 
           5        and argumentative. 
 
           6   A.   No, I would not agree with that. 
 
           7   BY MR. DOLAN: 
 
           8   Q.   I believe your testimony was that you were unaware of 
 
           9        the driver having any difficulty operating his vehicle 
 
          10        as a result of the road condition, correct? 
 
          11                   MR. McKENNA:  Objection, form, foundation, 
 
          12        relevance. 
 
          13                   Jack, which driver are you referring to? 
 
          14   BY MR. DOLAN: 
 
          15   Q.   The driver of the pickup truck that hit the -- 
 
          16                   MR. McKENNA:  Same objection. 
 
          17   BY MR. DOLAN: 
 
          18   Q.   -- plaintiff. 
 
          19   A.   I think that his description of the drive and his -- 
 
          20        would support that, yes, that he was driving in a 
 
          21        reasonable -- in a reasonable way and overcoming any 
 
          22        difficulties that he perceived. 
 
          23   Q.   I believe it was your testimony that you were unaware 
 
          24        of the plaintiff encountering any difficulty in 
 
          25        controlling his bicycle as a result of the road 
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           1        conditions also, correct? 
 
           2   A.   I had seen nothing about what he was doing other than 
 
           3        in his testimony that he had maneuvered his vehicle -- 
 
           4        his bicycle in such a way to avoid the potholes. 
 
           5   Q.   Now, you've just stated the opinion about the width of 
 
           6        the road along with the surface problems. 
 
           7                   Are there any other opinions, other than 
 
           8        what you've testified to so far, that you have come to 
 
           9        a conclusion on? 
 
          10   A.   Well -- 
 
          11   Q.   Meaning that you've developed. 
 
          12   A.   Well, there are many important opinions that I've 
 
          13        arrived at that I could try to, you know, explain to 
 
          14        you.  I mean, I can think of examples easily. 
 
          15   Q.   Why don't you go through them with me, please. 
 
          16   A.   Let me just start -- I'll start with one and this 
 
          17        speaks to the twentieth century procedures that the 
 
          18        Road Commission follows in their maintenance 
 
          19        operations, particularly in this service center in 
 
          20        terms of fulfilling their responsibilities to maintain 
 
          21        their roads, you know, reasonably safe for -- 
 
          22        convenient for public travel, so -- and it lies in 
 
          23        that area that they have a documentary set of 
 
          24        protocols which are intended to fulfill all kinds of 
 
          25        responsibilities that they have to the public.  And 
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           1        it's very clear that they failed in a variety of ways 
 
           2        to achieve effective pushing of paper and not being 
 
           3        able to answer that the work that should be 
 
           4        accomplished was accomplished. 
 
           5   Q.   Well, you'd agree with me that whether they have, as 
 
           6        you call it, a documentary set of protocols or not, 
 
           7        that doesn't mean that a particular road may or may 
 
           8        not be in a state of reasonable repair at a given 
 
           9        time, correct? 
 
          10                   MR. McKENNA:  Objection, form and 
 
          11        foundation. 
 
          12   A.   What it would really mean, of course, is that they 
 
          13        can't be sure that they know of what condition it is 
 
          14        in or that they have responded to challenges as to the 
 
          15        condition and responded to determine the truth, the 
 
          16        reliability of such an allegation and responded 
 
          17        appropriately to fulfill their compliance 
 
          18        requirements. 
 
          19   BY MR. DOLAN: 
 
          20   Q.   Did you know whether the County had a process where 
 
          21        someone went out and drove roads to look at their 
 
          22        condition? 
 
          23   A.   Such a process exists, yes. 
 
          24   Q.   Can you describe for me, to the best of your 
 
          25        knowledge, how that process worked at the County, from 
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           1        the information you have? 
 
           2   A.   My perception, of course, is that this is -- this 
 
           3        particular process involves a physical view of the 
 
           4        roads that are in their jurisdiction by someone at a 
 
           5        supervisory level with the skills to determine what 
 
           6        maintenance is required to bring the road up to being 
 
           7        in compliance with the requirements.  That person -- 
 
           8        that's something which is presumably done frequently, 
 
           9        as a matter of course, and presumably with the -- done 
 
          10        in response to unusual situations that might come up. 
 
          11        But as a routine, it's something that should be done, 
 
          12        regularly scheduled with every section of road being 
 
          13        covered and the judgment made as to the need for 
 
          14        maintenance and some sense of prioritization of that. 
 
          15   Q.   Would it be your opinion that the scheduling, 
 
          16        inspection and scheduling of maintenance would be 
 
          17        weather sensitive so it might be over one length of 
 
          18        time in the winter, another length of time in the 
 
          19        spring and maybe another length of time in the summer? 
 
          20                   MR. McKENNA:  Objection, form, foundation, 
 
          21        relevance. 
 
          22   A.   It's kind of complex, but I can respond to individual 
 
          23        parts of it. 
 
          24   BY MR. DOLAN: 
 
          25   Q.   Go ahead. 
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           1   A.   Certainly seasonal effects are very, very important, 
 
           2        and particularly in our climate, winter.  So it's 
 
           3        obvious that dealing with snow, ice formation, meeting 
 
           4        responsibilities of maintaining roads for other 
 
           5        agencies that had been assumed by the agency, yes, so 
 
           6        that's certainly a part of the answer.  And the other 
 
           7        parts, I think you'll have to come at me again. 
 
           8   Q.   For example, in the spring, the road is going to thaw 
 
           9        out, correct? 
 
          10   A.   Okay.  So, yes, we do have that transition time with 
 
          11        the load requirement limitations.  And essentially 
 
          12        it's a recovery from the winter, introducing, moving 
 
          13        toward having it appropriate, in a good -- in a safe 
 
          14        condition during the bulk of the year, yes.  So 
 
          15        there's things that are done then, yes. 
 
          16   Q.   And then as you move to later spring and summer, the 
 
          17        roads are much dryer, correct? 
 
          18                   MR. McKENNA:  Objection, form, foundation, 
 
          19        relevance.  Go ahead. 
 
          20   BY MR. DOLAN: 
 
          21   Q.   Well, they don't have the frost coming up out of them. 
 
          22   A.   You're certainly correct.  And temperature problems, 
 
          23        of course, have basically gone away to a great extent. 
 
          24   Q.   So would you agree, then, that the frequency of 
 
          25        inspection, and so forth, would vary depending on the 
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           1        seasonal factors that we've just gone over that you 
 
           2        testified to? 
 
           3                   MR. McKENNA:  Objection, form, foundation, 
 
           4        relevance. 
 
           5   A.   I would think that the seasonal effect would be very 
 
           6        clear.  All responsible road commissions maintain 
 
           7        essentially a 24-hour service in the winter season. 
 
           8        And these people have the capability of initiating 
 
           9        maintenance activities which result in effective and 
 
          10        prompt movement of vehicles that do maintenance, salt, 
 
          11        plow, these sort of things.  And such needs are, I 
 
          12        can't say never, but probably are very rare in other 
 
          13        times of the year. 
 
          14   BY MR. DOLAN: 
 
          15   Q.   Did you do any examination of the materials that -- 
 
          16        strike that. 
 
          17                   Do you have any opinions with regard to the 
 
          18        materials that were used on the road? 
 
          19   A.   Very limited. 
 
          20   Q.   That's not an area that really you have offered 
 
          21        opinions on in the past, is that a fair statement? 
 
          22   A.   Well, I've offered opinions on simple questions 
 
          23        dealing with materials and I know a fair amount about 
 
          24        them and have made some of the tests over the years 
 
          25        that would be required.  But I'm certainly not a 
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           1        materials engineer. 
 
           2   Q.   Did you make any determination as to the nature of the 
 
           3        materials that the road was constructed -- 
 
           4        strike that -- that the road had present from the 
 
           5        samples that were taken or your observations? 
 
           6                   MR. McKENNA:  Well, you keep doing that, 
 
           7        Jack.  When you add the extra part, it becomes 
 
           8        compound.  Which one do you want him to answer? 
 
           9        There's two questions there. 
 
          10                   MR. DOLAN:  I just want to find out if he 
 
          11        did it first and then I'll ask him. 
 
          12                   MR. McKENNA:  Well, then that's one 
 
          13        question.  So ask him that one. 
 
          14   A.   I'm sorry, I lost the question. 
 
          15   BY MR. DOLAN: 
 
          16   Q.   That's okay.  I'll rephrase it. 
 
          17                   Did you make any determinations or 
 
          18        formulate any opinions based on the materials that you 
 
          19        saw or the test results on material that you received? 
 
          20                   MR. McKENNA:  You can't help yourself. 
 
          21        Objection, form and foundation.  Your question is 
 
          22        compound.  There's two, saw and reviewed.  Two 
 
          23        different things.  Which one would you like him to 
 
          24        answer, Jack?  There's no way for him to answer both 
 
          25        in one question. 
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           1   BY MR. DOLAN: 
 
           2   Q.   Do you want me to rephrase? 
 
           3                   MR. McKENNA:  I want you to rephrase it 
 
           4        because I have a record to protect. 
 
           5   A.   Well -- 
 
           6   BY MR. DOLAN: 
 
           7   Q.   Go ahead.  If you're ready to answer, go ahead and 
 
           8        answer if you're able to. 
 
           9                   MR. McKENNA:  Hang on.  Which question do 
 
          10        you want him to answer first? 
 
          11   BY MR. DOLAN: 
 
          12   Q.   Okay.  Did you make any -- did you formulate any 
 
          13        opinions based on the material that you saw, not the 
 
          14        material that was tested, the reports that you may 
 
          15        have had available, just the material that you would 
 
          16        have seen on the one occasion that you visited the 
 
          17        site? 
 
          18   A.   Yes. 
 
          19   Q.   What opinion did you formulate? 
 
          20   A.   My opinion is very simple, just that it looked to me 
 
          21        as if there were -- there was a very -- there was a 
 
          22        shortage of larger material and it looked like too 
 
          23        many -- too much fine material. 
 
          24                   In other words, that's the way the surface 
 
          25        appeared to me on that visit. 
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           1   Q.   Would you agree that you would have to actually do 
 
           2        testing to draw a proper conclusion on that rather 
 
           3        than relying simply on a visual observation? 
 
           4                   MR. McKENNA:  Object, form, foundation, 
 
           5        relevance. 
 
           6   A.   Yes, I would certainly say that, the materials, work 
 
           7        is -- it's a professional study. 
 
           8   BY MR. DOLAN: 
 
           9   Q.   And then you also had, at some point, looked at 
 
          10        apparently the test samples of some material; is that 
 
          11        correct? 
 
          12   A.   Yes, sir. 
 
          13   Q.   But you're not a materials engineer, so that's 
 
          14        something that you would feel that -- you would not 
 
          15        feel as though that's an opinion that you would offer; 
 
          16        is that correct? 
 
          17                   MR. McKENNA:  Objection, form, foundation. 
 
          18   A.   I can offer an opinion. 
 
          19                   MR. McKENNA:  Objection, form, foundation, 
 
          20        relevance.  Go ahead. 
 
          21   A.   I can offer an opinion.  I wouldn't take anyone, 
 
          22        necessarily.  Where it would take you, I don't know. 
 
          23        I mean, I've seen plenty of these sieve analyses and 
 
          24        done a few myself on occasion.  And what one does, of 
 
          25        course, is, you know, is compare that along with the 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                         64 
 
 
 
 
           1        results of some other tests and determine whether the 
 
           2        material in general meets the kind of requirements for 
 
           3        the usage that someone has in mind.  And so I'm 
 
           4        familiar with some of those things, but not too much 
 
           5        beyond that. 
 
           6   BY MR. DOLAN: 
 
           7   Q.   Did you have any opinions in this case based on the` 
 
           8        materials reports that you reviewed from McDowell? 
 
           9   A.   Just one simple one, that the tests that were done at 
 
          10        these locations, particularly at the surface part, had 
 
          11        an excess of fine materials. 
 
          12   Q.   Have you ever heard of gradation numbers and letters 
 
          13        being assigned to materials used for road purposes? 
 
          14   A.   I'm not sure I understand the term -- I mean, I know 
 
          15        what gradation means, of course. 
 
          16   Q.   For example, there's a 21A aggregate, a -- 
 
          17   A.   Yeah, I'm familiar, I know those terms and have worked 
 
          18        with them on occasion. 
 
          19   Q.   Do you know, the testing in this case, what gradation 
 
          20        level the material was tested for -- 
 
          21                   MR. McKENNA:  I'm sorry? 
 
          22   BY MR. DOLAN: 
 
          23   Q.   -- in terms of a number and letter? 
 
          24                   MR. McKENNA:  Could you repeat that for me, 
 
          25        please? 
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           1                   (The requested portion of the record was 
 
           2                   read by the reporter at 12:55 p.m.: 
 
           3                   Q.  Do you know, the testing in this case, 
 
           4                   what gradation level the material was 
 
           5                   tested for in terms of a number and 
 
           6                   letter?) 
 
           7                   MR. McKENNA:  You've got two things, the 
 
           8        testing was done for and the graduation.  I'm assuming 
 
           9        you misspoke.  I think I know. 
 
          10                   MR. DOLAN:  Is this an objection or -- 
 
          11                   MR. McKENNA:  Okay.  Well, sorry for trying 
 
          12        to be polite.  Jack, you misspoke, okay?  Your 
 
          13        question doesn't make any sense.  Testing and use.  I 
 
          14        assumed that you wanted to know did the testing 
 
          15        determine a graduation level.  But if you want to play 
 
          16        coy, that's fine.  But your question is inappropriate. 
 
          17   BY MR. DOLAN: 
 
          18   Q.   Well, is there a set of gradation requirements that 
 
          19        varies from one designated type of gravel to another? 
 
          20        In other words, are the gradation requirements for 21A 
 
          21        the same as for 22A? 
 
          22                   MR. McKENNA:  Is that the question? 
 
          23                   MR. DOLAN:  Yes. 
 
          24   A.   I can answer that for 22 versus 23-A.  My memory of 
 
          25        21A is back in time a little bit.  And the answer to 
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           1        that is, yes, there is a difference in the gradation 
 
           2        requirements for -- in specifications for the use of 
 
           3        materials for different purposes for highways.  Okay? 
 
           4   BY MR. DOLAN: 
 
           5   Q.   To your knowledge, is 21A used as a base material? 
 
           6   A.   That's my recollection, yes. 
 
           7   Q.   Is 23A used as a surface material? 
 
           8   A.   23A is a surface material which is commonly used in 
 
           9        many situations.  22A is better in some sense. 
 
          10   Q.   Do you have any -- if 23A is used as a surface 
 
          11        material, does merely the use of 23A cause the road to 
 
          12        be considered not maintained in reasonable repair? 
 
          13                   MR. McKENNA:  Objection as to form, 
 
          14        foundation, relevance, as the hypothetical leaves out 
 
          15        relevant facts and circumstances that would apply to 
 
          16        this case.  Go ahead, sir, if you can answer. 
 
          17   A.   I don't think I can answer that.  23A, there might be 
 
          18        times when it's completely inappropriate.  There might 
 
          19        be other times when you don't know, other times when 
 
          20        it would be. 
 
          21                   MR. McKENNA:  Does right now seem like a 
 
          22        good spot, it's 1:00, do you want to take a break? 
 
          23                   THE WITNESS:  Yes.  I'm feeling it. 
 
          24                   (Off the record at 12:58 p.m.) 
 
          25                   (Back on the record at 1:05 p.m.) 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                         67 
 
 
 
 
           1                   (The requested portion of the record was 
 
           2                   read by the reporter at 12:58 p.m.: 
 
           3                   Q.  If 23A is used as a surface material, 
 
           4                   does merely the use of 23A cause the road 
 
           5                   to be considered not maintained in 
 
           6                   reasonable repair? 
 
           7                   A.  I don't think I can answer that.  23A, 
 
           8                   there might be times when it's completely 
 
           9                   inappropriate.  There might be other times 
 
          10                   when you don't know, other times when it 
 
          11                   would be.) 
 
          12   BY MR. DOLAN: 
 
          13   Q.   Did you formulate any opinions as to whether 23A could 
 
          14        be used on Hipp Road? 
 
          15   A.   I didn't. 
 
          16   Q.   We've talked about your concern -- or strike that. 
 
          17                   And I know we've had an interruption here, 
 
          18        but beyond the opinion with respect to the width of 
 
          19        the road along with surface problems being a cause of 
 
          20        the accident, and what you stated earlier regarding 
 
          21        the condition of the road, are there any other 
 
          22        opinions that you've formulated that you want to get 
 
          23        into? 
 
          24   A.   Did you say the cause of the accident? 
 
          25   Q.   A cause. 
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           1   A.   Oh, a cause.  Thank you. 
 
           2   Q.   A cause. 
 
           3   A.   Yes. 
 
           4   Q.   What else? 
 
           5   A.   I'd like to refer to procedures that were initiated by 
 
           6        a service request on June 4th.  Should I just babble 
 
           7        or do you have a question? 
 
           8   Q.   You're aware that there was a request for service that 
 
           9        was -- that you believe was received by the road -- by 
 
          10        the County on June 4th, correct? 
 
          11   A.   My belief is pretty strong. 
 
          12   Q.   I understand. 
 
          13   A.   Okay. 
 
          14   Q.   And you also believe that there was never a response 
 
          15        to that service request, correct? 
 
          16   A.   Well, that's part of it, yes. 
 
          17   Q.   Do you know what the condition of the road was on 
 
          18        June 4th? 
 
          19                   MR. McKENNA:  In the complaint or him 
 
          20        personally? 
 
          21   BY MR. DOLAN: 
 
          22   Q.   At this point in time, do you have any knowledge as to 
 
          23        what the condition of the road was on June 4th? 
 
          24   A.   I cannot, you know, separate June 4th from June 7th, 
 
          25        so I guess there's no answer.  I don't know.  Because 
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           1        it could have changed. 
 
           2   Q.   And with an unpaved road, the conditions on the roads 
 
           3        change, particularly if the roads -- some work is done 
 
           4        on it; if it's graded, it's going to be in a different 
 
           5        condition the day it's graded after the grade is 
 
           6        complete than it was before the grading took place, 
 
           7        correct? 
 
           8   A.   That's correct. 
 
           9   Q.   So whatever conditions existed prior to the grading, 
 
          10        you can't draw a conclusion that that same condition 
 
          11        exists after the grading, correct? 
 
          12                   MR. McKENNA:  Objection to form, 
 
          13        foundation, relevance. 
 
          14   A.   The only conclusion I can arrive at is that there was 
 
          15        a citizen who thought that and challenged the road 
 
          16        agency, that Hipp Road needed work, which may or may 
 
          17        not have been true, and that my opinion can go from 
 
          18        there if you'd like. 
 
          19   BY MR. DOLAN: 
 
          20   Q.   Did you form some opinion from there? 
 
          21   A.   Yeah, I did. 
 
          22   Q.   What was that that you formed? 
 
          23   A.   The opinion was that as a minimum there should have 
 
          24        been an inspection of the road and completion of some 
 
          25        statement with regard to what was needed in terms of 
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           1        their decision-making process and should have been a 
 
           2        typical three-to-five-day response and in a sense 
 
           3        close it; and because of the weather conditions that 
 
           4        existed, that if that was true, proceed to repair the 
 
           5        road and bring it up to be reasonably safe and 
 
           6        convenient for public travel before the -- by the time 
 
           7        of the occurrence of this crash.  So it remains 
 
           8        unknown. 
 
           9   Q.   Do you have any opinions other than that, that you 
 
          10        also -- that you've arrived at, shared with others? 
 
          11                   MR. McKENNA:  Objection, form, foundation, 
 
          12        relevance. 
 
          13   A.   Well, I would say that the supporting opinion is that 
 
          14        that berm had been allowed to accumulate and that the 
 
          15        removal of that berm appropriately to restore the 
 
          16        traveled way to its, I'll say natural designated 
 
          17        appearance, which means met its width and, of course, 
 
          18        the removal of the potholes and other defects that 
 
          19        were seen by the witnesses, and so those are 
 
          20        background to my previous comment with regard to the 
 
          21        width. 
 
          22   BY MR. DOLAN: 
 
          23   Q.   You stated that a berm was allowed to accumulate; is 
 
          24        that correct? 
 
          25   A.   That's right.  Yes. 
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           1   Q.   Was that berm along the entire road or only along 
 
           2        sections of the road? 
 
           3                   MR. McKENNA:  Objection, form, foundation. 
 
           4   A.   I would be very surprised if it was along the entire 
 
           5        road.  But it was down in the area that we are 
 
           6        concerned with with regard to the occurrence of the 
 
           7        crash. 
 
           8   BY MR. DOLAN: 
 
           9   Q.   Did you measure the berm? 
 
          10   A.   I did not. 
 
          11   Q.   Did you photograph it? 
 
          12   A.   No, why?  Somebody had been out there two months 
 
          13        before they're restoring it. 
 
          14   Q.   Pardon me? 
 
          15   A.   On July 30th, I was provided with some photographs 
 
          16        that showed the road as it existed at that time and it 
 
          17        stated that the -- that there -- in fact, the photos 
 
          18        say the road has been widened, which means what I saw 
 
          19        in September, it was the residual of that earlier 
 
          20        widening, so-called widening, but not widening in the 
 
          21        sense of making the road unnaturally wide, just 
 
          22        restoring it to its required width. 
 
          23   Q.   Did you have any information, other than from the 
 
          24        photograph, that the road had been widened?  You 
 
          25        mentioned there was something on the photograph, just 
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           1        so we're clear on it.  That's what I'm speaking about. 
 
           2   A.   Yes. 
 
           3   Q.   Apparently there was something written on it? 
 
           4   A.   Well, there were road actions that took place on the 
 
           5        12th and later on in June, and I can't, at this point, 
 
           6        recall if I could track one particular one.  It 
 
           7        certainly would not be called widening because it 
 
           8        wasn't being widened, it was just being restored. 
 
           9   Q.   Well, I want to make sure I'm clear on this, okay? 
 
          10   A.   Sure. 
 
          11   Q.   You have indicated that you looked at photographs and 
 
          12        you had some determination that the road had been 
 
          13        widened, correct? 
 
          14   A.   Yes, sir. 
 
          15   Q.   Was there something written on the photograph that 
 
          16        told you that or did you get it from just the 
 
          17        appearance on the photograph of what was there? 
 
          18   A.   No, this was written right on the -- it was not a part 
 
          19        of the picture, it was something when you added it to 
 
          20        the photograph, the reproduction itself. 
 
          21   Q.   Did you determine who had written it? 
 
          22   A.   No, sir, I did not. 
 
          23   Q.   Did you determine where that information had come 
 
          24        from? 
 
          25   A.   I don't believe I was provided that, but I could be 
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           1        wrong. 
 
           2   Q.   And did you determine when that had occurred? 
 
           3   A.   No, sir, I couldn't.  I've given you my possibilities. 
 
           4   Q.   Did you determine whether that had happened along the 
 
           5        entire road and just at certain locations? 
 
           6   A.   No, I did not. 
 
           7   Q.   Other than what you've just testified to here now, 
 
           8        were there any other opinions that you formulated? 
 
           9   A.   Well, did we finish with the June 4th one?  Because 
 
          10        there are issues that are related to that particular 
 
          11        one, which are, I think, of interest and importance. 
 
          12   Q.   How many issues are related to that? 
 
          13   A.   Well, I'm just thinking particularly of the 
 
          14        availability and assignment of an individual to make 
 
          15        the inspection or the run as it's called. 
 
          16   Q.   What is your opinion with regard to the availability 
 
          17        of the person as you've just elaborated? 
 
          18   A.   The fact to start with is that Mr. Calka, the 
 
          19        assistant foreman, and the person who was responsible, 
 
          20        as I understand it, for runs in a couple of the 
 
          21        townships, was out on medical leave from an early date 
 
          22        in May until that second week of June, coming back to 
 
          23        work, I believe, on the 10th, six or seven days after 
 
          24        the service request was repeated.  I can't give you 
 
          25        the source of this, but it was indicated that his 
  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



                                                                         74 
 
 
 
 
           1        foreman, assistant foreman position was not filled 
 
           2        during his absence, but that his supervisor had to 
 
           3        take the responsibility for that. 
 
           4                   So my looking at that would be -- and 
 
           5        Ms. Paige, of course, it was her belief that it just 
 
           6        didn't get done, it just didn't happen, that basically 
 
           7        the supervisor did not work it in.  That's my 
 
           8        interpretation of that. 
 
           9                   So that is just an explanation of why 
 
          10        somebody -- one of the reasons why people didn't get 
 
          11        out there in those four days, along with the fact, of 
 
          12        course, that the road conditions on all of those days, 
 
          13        except for I think one of the last ones where there 
 
          14        was a touch of rain, were dry days.  And this had been 
 
          15        preceded by a pretty significant run of rainy days in 
 
          16        late May, including one that was kind of the champion 
 
          17        for total rainfall in both April and May.  So that to 
 
          18        say by the end of the day on May 31st, that Hipp Road 
 
          19        had received an unusual amount of precipitation, 
 
          20        certainly comparing that with the ten days or so that 
 
          21        followed the brining that took place on the 17th. 
 
          22                   So we have a good slug of rain that comes 
 
          23        in there just at the time.  And then Mr. Numer (phon), 
 
          24        who was sort of covering in a way part of the time, 
 
          25        anyway, did some runs on the 31st.  But, again, the 
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           1        way in which you guys -- I'm sorry, the agency 
 
           2        organized -- shut up? 
 
           3                   MR. McKENNA:  No, just answer. 
 
           4   A.   -- which the agency organized the -- now I've lost it. 
 
           5        The way in which their records are kept, to say that 
 
           6        you were in Bruce Township does not necessarily mean 
 
           7        that Hipp Road, which is part of -- is in Bruce 
 
           8        Township, was actually seen.  Difficulties in 
 
           9        accomplishing that are also described in other 
 
          10        testimony that we've seen. 
 
          11   BY MR. DOLAN: 
 
          12   Q.   Was there any material that you wanted to see that you 
 
          13        did not receive? 
 
          14                   MR. McKENNA:  Objection, form, foundation. 
 
          15   A.   There's sort of a perfect way in which you go into 
 
          16        something like this and hope that things happen and 
 
          17        they don't.  At the moment, I have -- you know, I'm 
 
          18        satisfied that I have a reasonable opinion.  Of 
 
          19        course, I'd be pleased to see any new information that 
 
          20        comes in and re-evaluate the opinion as I go along, as 
 
          21        I have done throughout this assignment also. 
 
          22   BY MR. DOLAN: 
 
          23   Q.   The question I'm asking, though -- 
 
          24   A.   I'm sorry. 
 
          25   Q.   -- is there any material that you wanted to see that 
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           1        you did not receive? 
 
           2   A.   I'm saying -- no.  I have to correct that, sir.  You 
 
           3        know, I am so disappointed with the actual outcome of 
 
           4        the police investigation.  When I've done these jobs 
 
           5        in the past, I have rarely encountered such a casual 
 
           6        police involvement in something in this case appears 
 
           7        to be very serious injury to the young man.  You know, 
 
           8        this looks like the one that we have when somebody 
 
           9        popped into us and hit our bumper a little bit, you 
 
          10        know, who cares, the insurance company will take care 
 
          11        of it, you know. 
 
          12                   He talks about witnesses that he doesn't 
 
          13        identify, they say things that I never see in any of 
 
          14        the testimony.  He spots the location of this, you 
 
          15        know, closer to 1,000 feet away from the reasonable 
 
          16        area where it happened, movement.  And so pick it up, 
 
          17        you know, what can we do about it.  I don't know what 
 
          18        his -- you know, what his situation was, what other 
 
          19        assignments he had.  I know nothing about him. 
 
          20                   So you say would there be something I would 
 
          21        like to have?  Yeah, I would have liked to have a good 
 
          22        police investigation of a serious personal injury 
 
          23        accident. 
 
          24                   MR. GABEL:  Objection to the reference to 
 
          25        insurance. 
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           1   BY MR. DOLAN: 
 
           2   Q.   That would have involved what information that you 
 
           3        would have wanted to see? 
 
           4   A.   This would have involved a scene investigation, the 
 
           5        sort of thing that indicates, first of all, where did 
 
           6        the vehicle come to rest, where was Mr. Menard at 
 
           7        these points, what marks were on the pavement to 
 
           8        indicate when the brakes were applied.  Things that 
 
           9        would make it possible to say -- I think fortunately 
 
          10        in this case here, we've got such a terrible road that 
 
          11        it is not important that we nail it down to the detail 
 
          12        that you would use in a reconstruction, which I would 
 
          13        not propose to do on this anyway.  But it's certainly 
 
          14        very disappointing to turn to a UD-10 hoping to get a 
 
          15        leg up and get going and find, I'll use a Trump 
 
          16        term -- no, I won't use a Trump term. 
 
          17                   MR. MATHERS:  Just object to the foundation 
 
          18        of witness to speak to the condition of the accident 
 
          19        scene. 
 
          20   BY MR. DOLAN: 
 
          21   Q.   While you were out there walking on the date you were 
 
          22        present, did you make note of the uphill and downhill 
 
          23        portions of the road? 
 
          24   A.   Well, I was aware of it at that time, yes. 
 
          25   Q.   Did you record information as to what areas were 
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           1        uphill, what areas were downhill? 
 
           2   A.   Not at that time. 
 
           3   Q.   Have you at some other time? 
 
           4   A.   Yes, sir. 
 
           5   Q.   When did you do that? 
 
           6   A.   I would estimate probably sometime last fall.  Or -- 
 
           7        yeah, it must have been last fall. 
 
           8   Q.   Do you have any opinion as to whether the accident 
 
           9        happened in an area that was flat, uphill or downhill? 
 
          10                   MR. McKENNA:  Objection, form, foundation, 
 
          11        relevance.  Go ahead. 
 
          12   A.   It certainly would not have been in anyplace where the 
 
          13        most significant up and downhill.  As you undoubtedly 
 
          14        know, when you're northbound there's the first hill 
 
          15        and then quite a significant drop down into the -- 
 
          16        that merges into the area where the crash occurred and 
 
          17        then finally back up to 36 Mile. 
 
          18   BY MR. DOLAN: 
 
          19   Q.   I'm not sure, from your answer, that it's clear to me. 
 
          20        The question again is, in the area where the accident 
 
          21        happened, did you form an opinion as to whether it was 
 
          22        either uphill, downhill or flat? 
 
          23                   MR. McKENNA:  Same objection. 
 
          24   A.   Okay.  Given a choice, I'm going to say closer to flat 
 
          25        than uphill or downhill. 
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           1   BY MR. DOLAN: 
 
           2   Q.   Well, if it wasn't exactly flat, was it more to the 
 
           3        downhill or uphill side or would you be unable to 
 
           4        determine that? 
 
           5                   MR. McKENNA:  Objection, form and 
 
           6        foundation. 
 
           7   A.   It depends which way -- I'm sorry. 
 
           8                   MR. McKENNA:  Sorry. 
 
           9   A.   To determine what you call by up, is up going towards 
 
          10        36? 
 
          11   BY MR. McKENNA: 
 
          12   Q.   Well, uphill means exactly that -- 
 
          13                   MR. McKENNA:  It's all relative. 
 
          14   BY MR. DOLAN: 
 
          15   Q.   -- the elevation is rising.  Downhill means that for 
 
          16        that lane of travel that it's going down. 
 
          17   A.   For Mr. Everson downhill is uphill for Mr. Imig. 
 
          18        Okay? 
 
          19   Q.   Fair enough, and I appreciate that.  Thank you for 
 
          20        clarifying. 
 
          21   A.   I'm not trying to be a smart. 
 
          22   Q.   No, I understand.  You've said it was mostly flat, but 
 
          23        were you able to make a determination as to whether 
 
          24        there was some uphill or downhill nature to it based 
 
          25        on the direction that the plaintiff would have been 
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           1        moving, which was northbound? 
 
           2                   MR. McKENNA:  Same objection. 
 
           3   A.   I hadn't considered that particularly, so clearly I'm 
 
           4        thinking of it as being flat-ish. 
 
           5   BY MR. DOLAN: 
 
           6   Q.   Now, put this on the record.  Your charge for the 
 
           7        deposition is $1,000 and $300 per hour, correct? 
 
           8   A.   Well, not 1,000 plus.  1,000 is the minimum. 
 
           9   Q.   Correct.  It's a minimum and then you work at $300 an 
 
          10        hour against the $1,000, correct? 
 
          11   A.   Yes, sir. 
 
          12   Q.   And is the $300 the same charge for other work you've 
 
          13        done on this case or is there another charge? 
 
          14   A.   No, the same charge.  Except for travel time, you 
 
          15        know. 
 
          16   Q.   Now, are you at this time on the case considering 
 
          17        additional information from which you may offer other 
 
          18        opinions? 
 
          19                   MR. McKENNA:  Objection, form and 
 
          20        foundation.  Go ahead. 
 
          21   A.   I believe that I have reviewed everything that has 
 
          22        been provided to me.  I have no intention of 
 
          23        initiating anything further of my own efforts in this 
 
          24        regard, but, of course, I'm always interested in and 
 
          25        look forward to anything that might become available 
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           1        in the future.  There might be other depositions. 
 
           2        Maybe, who knows, maybe time travel will be invented 
 
           3        and somebody can go back and we can take a look at 
 
           4        something. 
 
           5                   MR. McKENNA:  If only. 
 
           6   A.   I'm sorry, that was a smart answer. 
 
           7   BY MR. DOLAN: 
 
           8   Q.   No, that's all right.  At this point in time, do you 
 
           9        believe that we've covered the opinions that you've 
 
          10        offered and the facts that you've based them on or is 
 
          11        there something yet that we haven't covered? 
 
          12                   MR. McKENNA:  Objection, form, foundation. 
 
          13        The question calls for a narrative.  Go ahead. 
 
          14   A.   I couldn't help but look at the administrative 
 
          15        structure of the Road Commission insofar as its 
 
          16        responsibility for maintaining these roads reasonably 
 
          17        safe and convenient for public travel.  So I've been 
 
          18        critical of some of their procedures specifically so 
 
          19        far. 
 
          20                   There are other, I'll say, administrative 
 
          21        things that are clear that an organization should 
 
          22        follow that they -- I can't believe that they don't 
 
          23        intend to follow, that do not happen, but I can't be 
 
          24        very specific now other than say it's fulfilling their 
 
          25        responsibilities, logging their progress toward doing 
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           1        that, making sure that the employees fulfill their 
 
           2        responsibilities to the agency, etcetera.  All of 
 
           3        those things that go into management, I guess you 
 
           4        would say, of an organization that has its function in 
 
           5        this. 
 
           6                   I have not had a chance to -- and it hasn't 
 
           7        come up in my thinking of some of your questions so 
 
           8        far, but I do have some opinions dealing with McKay 
 
           9        Road, if that's of any interest to you.  I think it 
 
          10        has some significant relevance in a kind of a planning 
 
          11        and operating function decision for the Road 
 
          12        Commission. 
 
          13   BY MR. DOLAN: 
 
          14   Q.   Do the opinions you have on McKay Road involve an 
 
          15        opinion that because of something on McKay Road Hipp 
 
          16        Road was not in the condition of reasonable repair, or 
 
          17        is that something different? 
 
          18   A.   I think that's fairly close.  It deals with the fact 
 
          19        that McKay -- that what happened on McKay Road is of 
 
          20        significance in terms of thinking about in advance 
 
          21        what could or should happen on Hipp Road and to 
 
          22        consider the alternatives to meet the responsibilities 
 
          23        for maintaining it reasonably safe and convenient for 
 
          24        public travel. 
 
          25   Q.   Well, McKay Road was paved; is that correct? 
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           1   A.   Yes, true. 
 
           2   Q.   Do you know if McKay Road was paved because it was the 
 
           3        designated detour to be used for traffic to travel 
 
           4        around Van Dyke? 
 
           5                   MR. McKENNA:  Objection, form and 
 
           6        foundation. 
 
           7   A.   That's my understanding, that it was to serve to 
 
           8        reroute, you know, the traffic burden that was going 
 
           9        to be thrown off of M-53.  And the fact that it was 
 
          10        paved and that it's earlier condition was an 
 
          11        unsurfaced road.  How bad, I don't know, but obviously 
 
          12        bad enough that the decision was made to -- well in 
 
          13        advance to pave it and surface it to meet a somewhat 
 
          14        similar burden that was placed on traffic that found 
 
          15        Hipp a reasonable alternative. 
 
          16   BY MR. DOLAN: 
 
          17   Q.   Do you think that because McKay Road was paved that 
 
          18        Hipp Road should have been paved also? 
 
          19   A.   I can't make that decision, but that would certainly 
 
          20        be an alternative that one should very carefully 
 
          21        consider, because Hipp, given the right kinds of 
 
          22        closures on M-53 or Van Dyke, would be picking up 
 
          23        similar roads to McKay Road.  So that would be an 
 
          24        argument in favor of making that decision-making of 
 
          25        paving it as one alternative.  I guess you could call 
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           1        it not the only thing you could do, but it's one thing 
 
           2        you could do. 
 
           3   Q.   Any other opinions beyond that? 
 
           4   A.   Well, that's the only one that's -- 
 
           5                   MR. McKENNA:  Same -- 
 
           6   A.   I'm sorry. 
 
           7                   MR. McKENNA:  Same objection, go ahead. 
 
           8   A.   Nothing more comes to my mind at this point.  I mean, 
 
           9        there are other ones, you know, things like none of 
 
          10        the guys that ran equipment out there and did the 
 
          11        actual work of grading it and mowing it and doing 
 
          12        things like that had any recall of the work that they 
 
          13        did on Hipp, that would be of any use or any -- and, 
 
          14        therefore, couldn't have any opinions as to how it was 
 
          15        maintained. 
 
          16                   My thinking on that is this is the 21st 
 
          17        Century, what happened to apps and modern technologies 
 
          18        for communicating information.  Whatever it is, they 
 
          19        didn't.  So they were not in a position to say 
 
          20        anything that was of any help to me.  And certainly 
 
          21        one can imagine that they could have opinions that 
 
          22        would be extremely helpful. 
 
          23   BY MR. DOLAN: 
 
          24   Q.   Let me just ask you a few more questions. 
 
          25                   So do you have any opinions at all with 
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           1        respect to the grading of Hipp Road, the way it was 
 
           2        graded? 
 
           3   A.   I'll respond by saying I looked carefully at all of 
 
           4        the testimony that was elicited from the operators of 
 
           5        the equipment.  And they -- it appeared to me that any 
 
           6        differences among them were minor and trivial and 
 
           7        probably good.  So I think that the grading procedures 
 
           8        that were followed I found no defects that I can -- 
 
           9        that I can recall at this time or that I think I could 
 
          10        identify. 
 
          11                   They were, when they did it, they -- what 
 
          12        they described is the way, that's the way you do it, 
 
          13        you know.  Yeah, I don't think there's anything more 
 
          14        to add.  I'm sorry. 
 
          15                   MR. DOLAN:  I don't have any additional 
 
          16        questions at this time. 
 
          17                   MR. MATHERS:  Just a few. 
 
          18                   EXAMINATION 
 
          19   BY MR. MATHERS: 
 
          20   Q.   My name is Jason Mathers.  I represent the driver of 
 
          21        the truck, Terry Imig, in this case. 
 
          22   A.   Yes, sir. 
 
          23   Q.   Not that there has been any suggestion that that's the 
 
          24        case, but just to clarify, you're not any kind of 
 
          25        accident reconstructionist; is that correct? 
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           1   A.   I've done them.  I've done -- in the old days I did 
 
           2        some very excellent -- 
 
           3                   MR. McKENNA:  Hang on.  To make it easier, 
 
           4        we're not offering him to do -- 
 
           5   BY MR. MATHERS: 
 
           6   Q.   That's all I'm trying to clarify. 
 
           7   A.   I have no reconstruction assignment in this matter. 
 
           8   Q.   Okay.  No part of the work you're doing in this case 
 
           9        involves accident reconstruction. 
 
          10                   MR. DOLAN:  We'll let Mr. McKenna finish 
 
          11        his statement and we can be done with that. 
 
          12                   MR. McKENNA:  No, I'm not here to testify, 
 
          13        Jack. 
 
          14   A.   Is there a question on the floor? 
 
          15   BY MR. MATHERS: 
 
          16   Q.   The question is, I'm just trying to clarify the point 
 
          17        that you are not -- your involvement in this case 
 
          18        doesn't involve rendering opinions as any kind of 
 
          19        accident reconstructionist. 
 
          20                   MR. McKENNA:  My objection is form and 
 
          21        foundation. 
 
          22   A.   Well, certainly not as I understand reconstruction, 
 
          23        which is really putting together all of the physical 
 
          24        things which occur in a sequence and, therefore, 
 
          25        deriving opinions with regard to how participants 
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           1        responded to these things in light of that.  So in 
 
           2        terms of basically a video, trying to put together a 
 
           3        video of the crash as a first cut, nothing like that. 
 
           4   BY MR. MATHERS: 
 
           5   Q.   And I'm not trying to undo what we've just 
 
           6        accomplished in the last several hours.  Your opinions 
 
           7        are as you just testified; is that correct? 
 
           8   A.   That's true. 
 
           9   Q.   Okay.  You don't -- is my understanding correct that 
 
          10        you don't have any opinions with regards to any of the 
 
          11        drivers of the vehicles involved in this accident? 
 
          12                   MR. McKENNA:  Objection, form, foundation. 
 
          13        Go ahead. 
 
          14   A.   Well, only that they were behaving what appeared to me 
 
          15        to be responsibly, staying on the road, selecting 
 
          16        speeds that were appropriate, trying to drive safely. 
 
          17        Nothing critical. 
 
          18   BY MR. MATHERS: 
 
          19   Q.   And that would be true of my client, Terry Imig? 
 
          20                   MR. McKENNA:  Same objection. 
 
          21   A.   Imig, yes. 
 
          22   BY MR. MATHERS: 
 
          23   Q.   Imig. 
 
          24   A.   Yes. 
 
          25   Q.   Based on your review of the information in the case, 
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           1        the testimony, things you've identified, it appears 
 
           2        that Mr. Imig was driving in a reasonable fashion? 
 
           3                   MR. McKENNA:  Same objection. 
 
           4   A.   As far as I could see, yes. 
 
           5                   MR. MATHERS:  No more questions. 
 
           6                   EXAMINATION 
 
           7   BY MR. GABEL: 
 
           8   Q.   Sir, my name is Steve Gabel, I'm here today for 
 
           9        Ms. Everson, who is a defendant. 
 
          10                   Similarly to some of the answers you just 
 
          11        gave, are you providing any accident reconstruction 
 
          12        opinions as it relates to Ms. Everson? 
 
          13                   MR. McKENNA:  Same objection, form and 
 
          14        foundation.  Go ahead. 
 
          15   BY MR. GABEL: 
 
          16   A.   None at all. 
 
          17   Q.   Thank you. 
 
          18   A.   Well, I'm sorry.  I have an opinion from -- based on 
 
          19        what I saw from the testimony as to how they got there 
 
          20        on Hipp Road.  That's all.  But nothing about the 
 
          21        accident itself. 
 
          22   Q.   You don't have any opinions that are critical of 
 
          23        Ms. Everson, correct? 
 
          24   A.   I'm sorry, I missed the term critical.  No, it's not 
 
          25        critical. 
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           1   Q.   Thank you.  And when you said that it was your opinion 
 
           2        that the drivers, plural, in this accident acted 
 
           3        responsibly, are you including Ms. Everson in that 
 
           4        regard? 
 
           5                   MR. McKENNA:  Object to form.  Objection, 
 
           6        form and foundation.  Go ahead, sir. 
 
           7   A.   Insofar as I've looked at it and I'm satisfied to 
 
           8        stop. 
 
           9   BY MR. GABEL: 
 
          10   Q.   I'm sorry? 
 
          11   A.   Satisfied to stop looking further for further 
 
          12        information. 
 
          13   Q.   So you don't have any -- 
 
          14   A.   I'm not concerned with those things which I understand 
 
          15        have been alleged to be her faults. 
 
          16   Q.   So you don't have any such opinions, right? 
 
          17   A.   No. 
 
          18                   MR. GABEL:  Good.  No other questions. 
 
          19                   EXAMINATION 
 
          20   BY MR. McKENNA: 
 
          21   Q.   Sir, I have some questions for you. 
 
          22                   You weren't retained in this case to give 
 
          23        opinions on accident reconstruction of whether 
 
          24        Mr. Imig or Ms. Everson were complying with Michigan 
 
          25        statutory law; is that correct? 
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           1   A.   That's correct. 
 
           2   Q.   With respect to the drivers of the vehicles, do you 
 
           3        have an opinion, as it relates to them and the 
 
           4        bicyclist, that if the road were maintained in 
 
           5        compliance with the statute then the road would not 
 
           6        have been a cause of the accident? 
 
           7                   MR. DOLAN:  Objection, form and foundation. 
 
           8        Leading your own witness. 
 
           9   BY MR. McKENNA: 
 
          10   Q.   Go ahead, sir. 
 
          11   A.   Yes. 
 
          12   Q.   What is your opinion as it relates to whether the road 
 
          13        was properly maintained as it relates to a car, a 
 
          14        truck and a bike being on the road at the same time, 
 
          15        being a cause of the accident? 
 
          16   A.   If the road were properly maintained and restored to a 
 
          17        satisfactory surface condition and width, it's my 
 
          18        opinion that the three vehicle users of Hipp Road in 
 
          19        this area would have been able to follow reasonable 
 
          20        paths conveniently and avoided a crash. 
 
          21   Q.   In this case, you're not giving an opinion that the 
 
          22        driver of the pickup truck behaved properly or 
 
          23        improperly under Michigan statutes at the time of the 
 
          24        accident, you're not saying one way or the other, you 
 
          25        were not asked to do that; is that correct? 
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           1                   MR. DOLAN:  I'll object, asked and 
 
           2        answered. 
 
           3                   MR. GABEL:  Asked and answered. 
 
           4                   MR. MATHERS:  Asked and answered. 
 
           5   BY MR. McKENNA: 
 
           6   Q.   Is that correct? 
 
           7   A.   Yes. 
 
           8   Q.   The same question for Ms. Everson. 
 
           9                   MR. DOLAN:  Same objection. 
 
          10                   MR. GABEL:  Same objection. 
 
          11                   MR. MATHERS:  Same objection. 
 
          12                   MR. McKENNA:  I assume so. 
 
          13   BY MR. McKENNA: 
 
          14   Q.   Go ahead. 
 
          15   A.   Yes. 
 
          16   Q.   With respect to the grading of Hipp Road, if you were 
 
          17        asked whether grading was done properly or not, would 
 
          18        you want to know whether the grading removed potholes 
 
          19        that existed on the road at the time of grading? 
 
          20                   MR. DOLAN:  Objection, leading.  Also form. 
 
          21                   MR. McKENNA:  It's not leading. 
 
          22                   MR. DOLAN:  Also compound. 
 
          23   BY MR. McKENNA: 
 
          24   Q.   Go ahead.  Would you want to know when the road was 
 
          25        graded if the potholes were removed by the grading 
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           1        process? 
 
           2   A.   Well, of course. 
 
           3   Q.   If they were not removed by the grading process, would 
 
           4        you have an opinion that it was improperly graded? 
 
           5   A.   Yes. 
 
           6   Q.   Would you want to know whether the road, when it was 
 
           7        graded, had a crown? 
 
           8   A.   Yes. 
 
           9   Q.   Would you want to know what materials they used to 
 
          10        grade the road? 
 
          11   A.   Functionally, yes.  I'd want to know that these are 
 
          12        materials that would have the appropriate life. 
 
          13   Q.   You have already indicated that one of your opinions 
 
          14        critical of this road was that the materials that were 
 
          15        on it were not proper; is that correct? 
 
          16   A.   Insofar as I looked at them, yes. 
 
          17                   MR. DOLAN:  Objection.  You're also 
 
          18        impeaching your own witness. 
 
          19                   MR. McKENNA:  Jack, I love it when you get 
 
          20        the opinions in there.  I'm just asking questions.  I 
 
          21        don't know where you get to impeaching. 
 
          22                   MR. DOLAN:  I'll try to be short and 
 
          23        concise in my objections like you were. 
 
          24                   MR. McKENNA:  Thank you. 
 
          25   BY MR. McKENNA: 
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           1   Q.   By the way, with respect to McKay Road, if McKay 
 
           2        Road -- do you recall reading from Mr. Szizlowicz and 
 
           3        Mr. Ciavatta's deposition testimony why McKay Road was 
 
           4        paved? 
 
           5   A.   Yes, in a simple sense. 
 
           6   Q.   Okay.  And for traffic that would be bypassed or 
 
           7        rerouted from Van Dyke going north, would you expect 
 
           8        that traffic, being commuting traffic that went north, 
 
           9        to also come south? 
 
          10   A.   Yes. 
 
          11   Q.   So did you read the deposition testimony of 
 
          12        Mr. Ciavatta and Mr. Szizlowicz, where they indicated 
 
          13        that they were aware that inspections, maintenance and 
 
          14        repair of Hipp Road would be determined by the usage 
 
          15        and burden of that road? 
 
          16   A.   Yes. 
 
          17                   MR. DOLAN:  I'm going to object as to form. 
 
          18   BY MR. McKENNA: 
 
          19   Q.   Do you have an opinion -- 
 
          20                   MR. DOLAN:  May I complete my objection, 
 
          21        please?  Objection as to form, foundation. 
 
          22   BY MR. McKENNA: 
 
          23   Q.   Do you have an -- 
 
          24                   MR. DOLAN:  Also assuming facts not in the 
 
          25        record. 
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           1                   MR. McKENNA:  Jack, from now on just tell 
 
           2        me when you're done, because there was a long pause 
 
           3        there and I didn't mean to interrupt you. 
 
           4                   MR. DOLAN:  All right. 
 
           5   BY MR. McKENNA: 
 
           6   Q.   Do you have -- 
 
           7                   MR. McKENNA:  Can you read that back to 
 
           8        him? 
 
           9                   (The requested portion of the record was 
 
          10                   read by the reporter at 1:44 p.m.: 
 
          11                   Q.  So did you read the deposition 
 
          12                   testimony of Mr. Ciavatta and 
 
          13                   Mr. Szizlowicz, where they indicated that 
 
          14                   they were aware that inspections, 
 
          15                   maintenance and repair of Hipp Road would 
 
          16                   be determined by the usage and burden of 
 
          17                   that road?) 
 
          18   A.   Yes. 
 
          19   BY MR. McKENNA: 
 
          20   Q.   And do you recall where they testified that based on 
 
          21        the increased burden and usage on that road, that they 
 
          22        would have to do additional inspections, maintenance 
 
          23        and repair? 
 
          24   A.   Yes. 
 
          25   Q.   Do you recall in their depositions where they 
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           1        acknowledged that the Road Commission, or the County, 
 
           2        was aware that that road was being burdened in a way 
 
           3        it had not historically been burdened as a result of 
 
           4        the Van Dyke construction? 
 
           5                   MR. DOLAN:  Objection, assuming facts not 
 
           6        in the record. 
 
           7   BY MR. McKENNA: 
 
           8   Q.   Go ahead. 
 
           9   A.   That they were aware? 
 
          10   Q.   Yes. 
 
          11   A.   Yes. 
 
          12   Q.   Now, on June 4th, there's a service request that you 
 
          13        were asked about.  That service request gave the 
 
          14        County notice that Hipp Road needed to be maintained; 
 
          15        is that correct? 
 
          16   A.   Yes. 
 
          17   Q.   There was absolutely no explanation from anybody in 
 
          18        the depositions, with respect to that service request, 
 
          19        the complaint, as to why it was never acted upon; is 
 
          20        that correct? 
 
          21   A.   Correct. 
 
          22   Q.   There was another complaint as well on June 10th 
 
          23        regarding the same road, the same grading needed to be 
 
          24        done on Hipp Road, correct? 
 
          25   A.   Yes. 
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           1                   MR. DOLAN:  Objection, that's a 
 
           2        mischaracterization of the complaint. 
 
           3   BY MR. McKENNA: 
 
           4   Q.   Is it your understanding that nothing was done to Hipp 
 
           5        Road by way of maintenance or repair since May 17th 
 
           6        until June 12th? 
 
           7                   MR. DOLAN:  Objection, leading, form. 
 
           8   A.   That's my understanding.  Yes, sir. 
 
           9   BY MR. McKENNA: 
 
          10   Q.   You've indicated that one of your opinions is you 
 
          11        believe that Hipp Road, because of the burden, should 
 
          12        have been paved as McKay Road was paved.  Do you have 
 
          13        an opinion of what, in addition to paving, if they 
 
          14        chose not to do that, the County should have done as 
 
          15        part of the maintenance and repair of Hipp Road? 
 
          16                   MR. DOLAN:  I'm objecting, you're 
 
          17        mischaracterizing his testimony in the question.  So 
 
          18        you're assuming a fact not in the record. 
 
          19   BY MR. McKENNA: 
 
          20   Q.   Go ahead, sir. 
 
          21   A.   There are alternatives available, of course. 
 
          22   Q.   Would one of those alternatives be increasing, as 
 
          23        Mr. Szizlowicz testified, the amount of inspection, 
 
          24        maintenance and repair on Hipp Road due to his 
 
          25        acknowledgment that it was being burdened with traffic 
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           1        from Van Dyke construction? 
 
           2   A.   That would be one of the alternatives that could be 
 
           3        studied. 
 
           4   Q.   Do you have an opinion as to what Macomb County should 
 
           5        have done if they did not want to pave McKay Road and 
 
           6        couldn't keep up with the inspections, maintenance and 
 
           7        repair that Hipp Road needed? 
 
           8   A.   I have an opinion, yes. 
 
           9   Q.   What is that? 
 
          10   A.   Well, you have to maintain access to those residences. 
 
          11        So you've closed the road to public travel for through 
 
          12        traffic.  And basically, you know, that's all you can 
 
          13        do.  You can't close the road. 
 
          14   Q.   But that would be considered part of the maintenance 
 
          15        to maintain the integrity of Hipp Road, correct? 
 
          16   A.   Oh, yeah, that's a maintenance function. 
 
          17   Q.   On April, I think it was April of 2013, there was a 
 
          18        service request -- let me get the exact date for 
 
          19        you -- April 24th, 2013, there was a request from 
 
          20        Commissioner, County Commissioner Don Brown, that 
 
          21        says, and I'll read it to you, "Problems grading, 
 
          22        other details.  Commissioner Don Brown requested that 
 
          23        we remove the berms on Hipp Road from 35 to 36 Mile. 
 
          24        Bob H," capital H, "asked me to forward this along to 
 
          25        you for an SR," which would be a service request, 
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           1        "thanks." 
 
           2                   You're aware of that service request, 
 
           3        correct? 
 
           4   A.   Yes, sir. 
 
           5   Q.   And what the County Commissioner is requesting is 
 
           6        what? 
 
           7   A.   Well, he's basically saying that this is an unpaved 
 
           8        road and it's got a lip on it and that isn't the way 
 
           9        it should be. 
 
          10                   MR. DOLAN:  Let me just object.  I mean, 
 
          11        you're asking him to speculate on the state of mind of 
 
          12        another witness.  It's improper question, improper 
 
          13        form. 
 
          14   BY MR. McKENNA: 
 
          15   Q.   He's asking that the berms be removed, right? 
 
          16   A.   Yes. 
 
          17                   MR. DOLAN:  Same objection. 
 
          18   BY MR. McKENNA: 
 
          19   Q.   And removing the berms -- strike that. 
 
          20                   The berms accumulating on the road narrow 
 
          21        the roadway down, don't they? 
 
          22   A.   Yes. 
 
          23   Q.   Removing the berms would widen the road, won't it? 
 
          24   A.   Yes. 
 
          25   Q.   And the County was aware, on April 24th, at least, 
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           1        that there was a berming problem on that road prior to 
 
           2        June 7th. 
 
           3   A.   Yes. 
 
           4   Q.   Is assigning people to inspect, maintain and repair 
 
           5        roads part of the maintenance process? 
 
           6   A.   Yes. 
 
           7   Q.   If Mr. Calka was on leave for a medical condition or 
 
           8        whatever it was, do you have an opinion that someone 
 
           9        else should have been performing the tasks he was 
 
          10        doing prior to his medical leave? 
 
          11   A.   Yes. 
 
          12   Q.   And would that be part of the maintenance function 
 
          13        under the statute to maintain Hipp Road? 
 
          14   A.   Yes. 
 
          15                   MR. DOLAN:  Objection, foundation. 
 
          16   BY MR. McKENNA: 
 
          17   Q.   By the way, you said that your opinions were based on 
 
          18        materials that you had reviewed in the file.  One of 
 
          19        them you said discovery materials.  Do you recall 
 
          20        receiving discovery responses from Mr. Imig where he 
 
          21        indicated that because of the condition of the road it 
 
          22        caused an increase in the braking distance? 
 
          23                   MR. DOLAN:  Objection, foundation. 
 
          24   A.   On the stopping distance of his pickup? 
 
          25   BY MR. McKENNA: 
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           1   Q.   Yes. 
 
           2   A.   Yes.  Yes, he testified that the potholes lengthened 
 
           3        it, lengthened that in his judgment as a professional. 
 
           4                   MR. DOLAN:  Same objection as to 
 
           5        foundation, inadequate foundation. 
 
           6   BY MR. McKENNA: 
 
           7   Q.   Sir, with respect to your opinion about maintenance, 
 
           8        do you have an opinion that there were other service 
 
           9        requests that came to the County prior to this 
 
          10        accident that they should -- that served to put them 
 
          11        on notice of the change in condition of Hipp Road? 
 
          12   A.   Yes. 
 
          13   Q.   Nancy Buchanan complained by a service request on 
 
          14        March 22nd, 2013.  Do you recall reviewing that 
 
          15        service request? 
 
          16   A.   I do. 
 
          17   Q.   And in that request, she had put the County on notice 
 
          18        that Hipp Road needed to be graded; is that correct? 
 
          19   A.   Yes, she -- yes, that was her judgment. 
 
          20   Q.   And one of the things -- 
 
          21   A.   Recommendation. 
 
          22   Q.   One of the things she indicated was that because of 
 
          23        the construction project, I'll read it to you, "There 
 
          24        needs to be some serious maintenance done, the mud 
 
          25        season is upon us and those roads are going to take a 
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           1        beating.  Get a plan and do something about the 
 
           2        conditions of the route from 34 Mile Road that takes 
 
           3        traffic north on Gould, west on 35, and then north on 
 
           4        Hipp Road to 36 Mile Road." 
 
           5                   That's what the County's own service 
 
           6        request indicated, correct? 
 
           7   A.   Yes. 
 
           8   Q.   To your knowledge, based on the service request, the 
 
           9        County didn't do anything, did they? 
 
          10   A.   I believe it's not closed with it indicating that 
 
          11        there was action. 
 
          12   Q.   Well, I'm going to show it to you to save us the time. 
 
          13        You have a copy of it.  But it was not assigned to 
 
          14        anybody, there was no response status, there was 
 
          15        nothing done. 
 
          16   A.   That's true. 
 
          17   Q.   This was putting the County on notice before June 7th, 
 
          18        2013, that there was an ongoing problem with the load 
 
          19        usage on Hipp Road; is that correct? 
 
          20   A.   Yes. 
 
          21   Q.   She even indicated in there that if something didn't 
 
          22        happen someone was going to get hurt, didn't she? 
 
          23   A.   Well, I didn't remember that.  I don't always remember 
 
          24        those things. 
 
          25   Q.   She asked them they need to get a plan and apparently 
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           1        there was no response. 
 
           2   A.   That's true. 
 
           3                   MR. McKENNA:  Hey, Jack, there might be 
 
           4        some notes in there. 
 
           5                   MR. DOLAN:  Okay.  I'm sorry. 
 
           6                   MR. McKENNA:  I don't have any further 
 
           7        questions. 
 
           8                   RE-EXAMINATION 
 
           9   BY MR. DOLAN: 
 
          10   Q.   Road complaints back in March would be occurring at a 
 
          11        time when the road is thawing out, correct? 
 
          12   A.   Oh, yes.  That would be that season. 
 
          13   Q.   And, again, you've testified that the road, once it's 
 
          14        graded, then conditions are going to change, correct? 
 
          15   A.   That's correct. 
 
          16   Q.   So we really have to sort of go back to the last time 
 
          17        it's graded and then on from there to determine what 
 
          18        the condition of the road is rather than go all the 
 
          19        way back to March, correct? 
 
          20                   MR. McKENNA:  Objection, form and 
 
          21        foundation. 
 
          22   A.   Well, I didn't understand her objection to be 
 
          23        seasonally specific.  I understood her to be saying 
 
          24        this is the way it's going to be, not just the 
 
          25        muddying that's done during this worst part of the 
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           1        season. 
 
           2   BY MR. DOLAN: 
 
           3   Q.   Did you ever talk to her as to what she meant? 
 
           4   A.   I have not. 
 
           5   Q.   So you're just making assumptions based on what you 
 
           6        read, correct? 
 
           7                   MR. McKENNA:  Objection, form and 
 
           8        foundation. 
 
           9   A.   An assumption, I guess. 
 
          10   BY MR. DOLAN: 
 
          11   Q.   Now, there was also testimony relating to a berm and 
 
          12        whether or not it was to be removed or not removed? 
 
          13   A.   Yes, sir. 
 
          14   Q.   Okay.  Do you know whether residents on that road 
 
          15        complained and wanted a berm restored after some 
 
          16        partial berm area was removed? 
 
          17                   MR. McKENNA:  Objection, form and 
 
          18        foundation. 
 
          19   A.   I'm aware of that testimony, yes, sir. 
 
          20   BY MR. DOLAN: 
 
          21   Q.   Now, the area where the berm is, you indicate that if 
 
          22        that was removed then there would be road -- then that 
 
          23        would open up the road area itself for travel 
 
          24        vehicles? 
 
          25   A.   Not that a vehicle couldn't drive over there and maybe 
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           1        make it, but to have it appropriate, yes.  Restore it 
 
           2        to -- 
 
           3   Q.   With the berm present, that's not an area of the road 
 
           4        that's available for traveled vehicles, correct? 
 
           5                   MR. McKENNA:  Objection, form, foundation 
 
           6        and relevance.  Whether it's available is different 
 
           7        than whether -- 
 
           8                   MR. DOLAN:  Okay.  You've got your 
 
           9        objection noted.  Let him answer. 
 
          10                   MR. McKENNA:  Jack, unfortunately I have to 
 
          11        make a legal objection.  The foundational requirement 
 
          12        is by statute.  And if you don't want me to say it, I 
 
          13        can't help you.  But there's a different requirement 
 
          14        than what your question just asked.  Go ahead, sir. 
 
          15   A.   I'm sorry, I lost it. 
 
          16                   MR. DOLAN:  Can you reread the question, 
 
          17        please? 
 
          18                   (The requested portion of the record was 
 
          19                   read by the reporter at 1:59 p.m.: 
 
          20                   Q.  With the berm present, that's not an 
 
          21                   area of the road that's available for 
 
          22                   traveled vehicles, correct?) 
 
          23   A.   Correct. 
 
          24                   MR. McKENNA:  Same objection. 
 
          25   BY MR. DOLAN: 
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           1   Q.   To clarify, that's not an area for vehicular travel, 
 
           2        correct? 
 
           3                   MR. McKENNA:  Objection, form and 
 
           4        foundation. 
 
           5   A.   Underneath the berm is the traveled way.  When you put 
 
           6        enough junk on top of it, you can't travel on it but 
 
           7        it's still a traveled way, it's still there, it's just 
 
           8        hidden.  Okay? 
 
           9   BY MR. DOLAN: 
 
          10   Q.   That would be -- that portion is no longer an area 
 
          11        that's available for vehicular travel, correct? 
 
          12                   MR. McKENNA:  Objection, form and 
 
          13        foundation. 
 
          14   A.   Not for having it reasonably safe and convenient. 
 
          15                   (Off the record at 2:00 p.m.) 
 
          16                   (Back on the record at 2:01 p.m.) 
 
          17                   MR. DOLAN:  I have no further questions. 
 
          18                   THE WITNESS:  Thank you. 
 
          19                   RE-EXAMINATION 
 
          20   BY MR. MATHERS: 
 
          21   Q.   When you gave testimony before, you said in your 
 
          22        opinion Mr. Imig acted reasonably in his operation of 
 
          23        his truck; is that right? 
 
          24   A.   That's my perception, yes, sir. 
 
          25   Q.   And that's upon going through the materials, reading 
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           1        the transcripts and getting an understanding of this 
 
           2        accident, right? 
 
           3                   MR. McKENNA:  Objection, form and 
 
           4        foundation. 
 
           5                   (Phone ringing) 
 
           6   A.   I'm sorry.  I think that's somebody that wants me to 
 
           7        vote for somebody.  I'm sorry, can we go back? 
 
           8                   MR. MATHERS:  Read back that question. 
 
           9                   (The requested portion of the record was 
 
          10                   read by the reporter at 2:02 p.m.: 
 
          11                   Q.  And that's upon going through the 
 
          12                   materials, reading the transcripts and 
 
          13                   getting an understanding of this accident, 
 
          14                   right?) 
 
          15                   MR. McKENNA:  Same objection. 
 
          16   A.   Yes. 
 
          17   BY MR. MATHERS: 
 
          18   Q.   That word, reasonably, I just want to explore that a 
 
          19        little bit with regard to Mr. Imig and his operation 
 
          20        of his truck. 
 
          21                   Your opinion was that he acted -- he was 
 
          22        driving at a reasonable speed -- 
 
          23                   MR. McKENNA:  Objection, form and -- 
 
          24   BY MR. McKENNA: 
 
          25   Q.   -- is that correct? 
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           1                   MR. McKENNA:  Objection, form and 
 
           2        foundation. 
 
           3   A.   You know, he described being at a relatively low speed 
 
           4        and that seems reasonable.  I mean, it was not at a 
 
           5        crawl, but -- so that seemed okay. 
 
           6   BY MR. MATHERS: 
 
           7   Q.   But in terms of a reasonable speed, meaning a safe 
 
           8        speed for operation on Hipp Road? 
 
           9                   MR. McKENNA:  Same objection.  He's not 
 
          10        here to give testimony, we're not offering him as an 
 
          11        expert on the speed of a vehicle and he's not giving 
 
          12        testimony critical of what a driver of the truck or 
 
          13        the car did. 
 
          14                   MR. MATHERS:  The witness has opinions, 
 
          15        he's expressed -- 
 
          16                   MR. McKENNA:  It doesn't matter what the 
 
          17        witness' opinions are.  I'm telling you what he's been 
 
          18        offered for. 
 
          19                   MR. MATHERS:  I don't think that limits the 
 
          20        questions.  I can ask him if he has opinions on these 
 
          21        matters. 
 
          22                   MR. McKENNA:  He's not being offered for 
 
          23        those opinions.  He can have opinions about a lot of 
 
          24        other things that you want to ask him.  He's not being 
 
          25        offered at the time of trial for that.  You can -- I'm 
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           1        not telling you not to ask him, I'm just making my 
 
           2        record. 
 
           3   BY MR. MATHERS: 
 
           4   Q.   Sure.  Do you understand the question? 
 
           5   A.   I'm sorry, I lost it. 
 
           6   Q.   We were talking about the speed of the truck as you 
 
           7        understand it.  And I asked if by reasonably you mean 
 
           8        at a safe speed. 
 
           9                   MR. McKENNA:  Same objection. 
 
          10   A.   First off, that would be a safe speed. 
 
          11   BY MR. MATHERS: 
 
          12   Q.   Below any posted speed limit on that roadway. 
 
          13   A.   There is no posted speed limit. 
 
          14                   MR. McKENNA:  I'll just have a continuing 
 
          15        objection, do you mind? 
 
          16                   MR. MATHERS:  No. 
 
          17                   MR. McKENNA:  Thank you.  Go ahead. 
 
          18   BY MR. MATHERS: 
 
          19   Q.   Also, I believe you mentioned the positioning of the 
 
          20        truck on the roadway to be reasonable; is that 
 
          21        correct? 
 
          22   A.   He described it as -- 
 
          23                   (Phone ringing) 
 
          24   Q.   And I guess just to explore that a little further, in 
 
          25        terms of the positioning of the truck, we would be 
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           1        talking about in the northbound lane of traffic on 
 
           2        Hipp Road, if there were -- 
 
           3   A.   Oh, yes.  And he was presumably in his lane driving as 
 
           4        well as he could with that narrow road. 
 
           5   Q.   And you say presumably.  I'm asking you through your 
 
           6        reading of the evidence if that's what you saw. 
 
           7   A.   Okay.  Based on what I saw in the evidence, yes. 
 
           8   Q.   Did Mr. Imig, in your opinion, act reasonably in 
 
           9        response to any headlights from any oncoming vehicle? 
 
          10                   MR. McKENNA:  Objection, form, foundation 
 
          11        and exceeds the scope of everything so far.  Go ahead. 
 
          12   A.   You know, I didn't look carefully at that.  I can't 
 
          13        tell you at this point what he testified to.  I viewed 
 
          14        it as being outside of my charge.  So I don't think I 
 
          15        can answer, if that's an answer. 
 
          16   BY MR. MATHERS: 
 
          17   Q.   Sure.  And just another follow-up question. 
 
          18                   In reviewing the testimony, did you see 
 
          19        anything that you thought that Mr. Imig had done 
 
          20        improperly in response to any headlights of oncoming 
 
          21        vehicles? 
 
          22                   MR. McKENNA:  Same objection. 
 
          23                   MR. GABEL:  It's been asked and answered. 
 
          24   A.   I did not.  I did not record anything in my mind of 
 
          25        that type. 
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           1   BY MR. MATHERS: 
 
           2   Q.   Right.  Because at the onset, you said that Mr. Imig 
 
           3        had driven in a reasonable fashion. 
 
           4                   MR. McKENNA:  Counsel, it's been asked and 
 
           5        answered. 
 
           6   A.   Insofar as I'm concerned, my concern with Mr. Imig was 
 
           7        his selecting a position in the center of an adequate 
 
           8        lane so that he could meet Everson coming the other 
 
           9        way and presumably go by Ryan without -- with lots of 
 
          10        clearance in between. 
 
          11   BY MR. MATHERS: 
 
          12   Q.   You're talking about the width of the road. 
 
          13   A.   That's my concern.  And the fact that if he was giving 
 
          14        any attention to the potholes, he wouldn't have to if 
 
          15        they weren't there. 
 
          16   Q.   And your understanding of the width of the road, 
 
          17        Mr. Imig didn't have any options in terms of places to 
 
          18        position his vehicle; is that correct? 
 
          19                   MR. McKENNA:  Objection, form, foundation, 
 
          20        relevance. 
 
          21   A.   He certainly described efforts that seemed reasonable. 
 
          22   BY MR. MATHERS: 
 
          23   Q.   Okay.  And lastly, in terms of what you saw in the 
 
          24        testimony, once Mr. Imig had seen the bicyclist 
 
          25        heading northbound on Hipp Road, did he appear to -- 
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           1        strike that. 
 
           2                   In terms of when Mr. Imig had seen the 
 
           3        bicyclist in the roadway, did he act reasonably on 
 
           4        trying to stop his truck? 
 
           5                   MR. McKENNA:  Objection, form and 
 
           6        foundation, relevance. 
 
           7   A.   My recollection is when he perceived him, he stopped. 
 
           8        I mean, somehow -- that's all I can say. 
 
           9   BY MR. MATHERS: 
 
          10   Q.   He acted to stop his vehicle? 
 
          11   A.   He tried to stop his vehicle. 
 
          12                   MR. MATHERS:  That's all the questions I 
 
          13        have.  Thank you. 
 
          14                   MR. GABEL:  No further questions. 
 
          15                   RE-EXAMINATION 
 
          16   BY MR. McKENNA: 
 
          17   Q.   The improved portion of the roadway is what the berm, 
 
          18        the accumulation of material that you're calling the 
 
          19        berm was on; is that correct? 
 
          20   A.   Yes, sir. 
 
          21   Q.   So the statute, as you understand it, requires the 
 
          22        County to maintain the improved portion of the roadway 
 
          23        designed for vehicular travel, correct? 
 
          24   A.   Yes, sir. 
 
          25   Q.   And it's your opinion that the improved portion of the 
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           1        roadway on Hipp Road designed for vehicular travel 
 
           2        became burdened with a berm that reduced the width of 
 
           3        the improved portion of the roadway artificially. 
 
           4                   MR. DOLAN:  Objection, leading. 
 
           5   A.   Artificially, yes.  Okay. 
 
           6   BY MR. McKENNA: 
 
           7   Q.   Well, the materials from -- well, strike that. 
 
           8                   What did -- what made the berm?  What did 
 
           9        it consist of, materials from the roadway? 
 
          10   A.   Materials from the roadway, the central part of the 
 
          11        roadway that were cast out to the side. 
 
          12   Q.   And they accumulated on the traveled portion of the 
 
          13        roadway. 
 
          14   A.   They did. 
 
          15   Q.   And the maintenance that the County is required to do 
 
          16        by the statute is to remove the berm material from the 
 
          17        improved portion of the roadway so that it will be 
 
          18        safe and convenient for public travel, correct? 
 
          19                   MR. DOLAN:  Objection, form and leading. 
 
          20   A.   That's the agency's responsibility, yes. 
 
          21                   MR. McKENNA:  Thank you.  I don't have 
 
          22        anything else here. 
 
          23                   RE-EXAMINATION 
 
          24   BY MR. DOLAN: 
 
          25   Q.   Let me make sure I'm clear on this.  The berm you're 
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           1        referring to -- 
 
           2                   MR. McKENNA:  Hang on. 
 
           3                   MR. DOLAN:  I'm sorry, I thought you said 
 
           4        you were done. 
 
           5                   MR. McKENNA:  Forgive me. 
 
           6                   MR. FITZGERALD:  He did, but -- 
 
           7                   RE-EXAMINATION (continued) 
 
           8   BY MR. McKENNA: 
 
           9   Q.   Did you review, in the deposition testimony of 
 
          10        Mr. Szizlowicz or any of the other County employees, 
 
          11        that they were aware that the increased burden on Hipp 
 
          12        Road included semis, buses, trucks and heavy vehicles? 
 
          13   A.   Yes. 
 
          14   Q.   That type of equipment being operated on that road, 
 
          15        according to the County employees, Mr. Szizlowicz and 
 
          16        Mr. Ciavatta, was a burden that that road was not 
 
          17        historically accustomed to; is that correct? 
 
          18                   MR. DOLAN:  Objection, form and foundation, 
 
          19        assumes facts not in the record. 
 
          20   BY MR. McKENNA: 
 
          21   Q.   Is that correct? 
 
          22   A.   Yes, that's correct. 
 
          23   Q.   When the usage of a road changes, where the burden of 
 
          24        the road changes, does it change the classification of 
 
          25        the road from a secondary or local road to a primary 
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           1        road? 
 
           2                   MR. DOLAN:  Objection, form and foundation. 
 
           3        Leading. 
 
           4   A.   Well, functionally, yes. 
 
           5   BY MR. McKENNA: 
 
           6   Q.   As a result of function, would you agree with 
 
           7        Mr. Szizlowicz and Mr. Ciavatta that that functional 
 
           8        change requires additional inspections, maintenance 
 
           9        and repair? 
 
          10   A.   Oh, yes. 
 
          11                   MR. DOLAN:  Objection, that assumes facts 
 
          12        not in the record.  It's also leading. 
 
          13   BY MR. McKENNA: 
 
          14   Q.   Did you recall the testimony of the neighbors that 
 
          15        actually lived on that street, where any of them that 
 
          16        as a result of the traffic they didn't feel it safe to 
 
          17        even let their dogs out into the yard? 
 
          18   A.   I recall such testimony from Mrs. Czerwinski. 
 
          19                   MR. McKENNA:  I don't have anything else. 
 
          20                   RE-EXAMINATION 
 
          21   BY MR. DOLAN: 
 
          22   Q.   Let me just make sure the record is clear on this. 
 
          23                   At the time you went out and inspected, 
 
          24        there was no berm there, that had already been 
 
          25        removed, your testimony was that the road had been 
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           1        widened out; is that correct? 
 
           2                   MR. McKENNA:  Objection, form and 
 
           3        foundation.  It's been asked and answered by you, 
 
           4        Jack, and I'll stick with the record from before. 
 
           5   BY MR. DOLAN: 
 
           6   Q.   Go ahead. 
 
           7   A.   Yeah, that's my recollection, yes. 
 
           8   Q.   So you never saw any photos with the berm present as 
 
           9        it's claimed to have existed at the time of the 
 
          10        accident, correct? 
 
          11                   MR. McKENNA:  Same objection. 
 
          12   A.   I saw no photos that will say, supported the testimony 
 
          13        of those we were talking about the berm. 
 
          14   BY MR. DOLAN: 
 
          15   Q.   Did anybody describe the appearance of the berm to 
 
          16        you? 
 
          17   A.   Yes. 
 
          18   Q.   Who did that? 
 
          19   A.   I think it was Mr. Duncan.  I'm not 100 percent sure 
 
          20        on that, but that's my recollection.  He was -- and, 
 
          21        of course, I don't think Czerwinski -- okay.  I think 
 
          22        it was Duncan was the one that comes to my mind. 
 
          23   Q.   Was he the only one? 
 
          24                   MR. McKENNA:  Objection, form and 
 
          25        foundation.  He just told you that's the one that 
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           1        comes to mind. 
 
           2   A.   Czerwinski, of course, spoke about the berm as you had 
 
           3        mentioned a few minutes ago on things.  And I don't 
 
           4        recall his description of it.  There may be another 
 
           5        one, but it just isn't coming to me at this point. 
 
           6                   MR. DOLAN:  I have no further questions. 
 
           7                   MR. MATHERS:  No more questions. 
 
           8                   MR. GABEL:  No questions. 
 
           9                   MR. McKENNA:  We're good. 
 
          10                   (The deposition was concluded at 2:12 p.m. 
 
          11              Signature of the witness was not requested by 
 
          12              counsel for the respective parties hereto.) 
 
          13 
 
          14 
 
          15 
 
          16 
 
          17 
 
          18 
 
          19 
 
          20 
 
          21 
 
          22 
 
          23 
 
          24 
 
          25 
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           1                           CERTIFICATE 
 
           2   STATE OF MICHIGAN 
 
           3   COUNTY OF MACOMB 
 
           4 
 
           5                   I, SUSAN LOWRY, a Notary Public in and for 
 
           6        the above county and state, do hereby certify that 
 
           7        this deposition was taken before me at the time and 
 
           8        place hereinbefore set forth; that the witness was by 
 
           9        me first duly sworn to testify to the truth; that this 
 
          10        is a true, full and correct transcript of my 
 
          11        stenographic notes so taken; and that I am not 
 
          12        related, nor of counsel to either party, nor 
 
          13        interested in the event of this cause. 
 
          14 
 
          15 
 
          16 
 
          17 
 
          18 
 
          19 
 
          20                   ________________________________________ 
 
          21                   SUSAN LOWRY, CSR-2636 
 
          22                   Notary Public 
 
          23                   Macomb County, Michigan 
 
          24                   My commission expires December 3, 2016 
 
          25 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
AWILDA FALKNER, 
 
 Plaintiff-Appellant, 
 

 
UNPUBLISHED 
January 15, 2015 

v No. 318525 
Wayne Circuit Court 

CITY OF INKSTER, 
 

LC No. 12-011924-NO 

 Defendant-Appellee. 
 

 

 
Before:  FORT HOOD, P.J., and HOEKSTRA and O’CONNELL, JJ. 
 
PER CURIAM. 

 In this action implicating the highway exception to governmental immunity, plaintiff 
appeals as of right an order granting defendant’s motion for summary disposition under MCR 
2.116(C)(7) based on plaintiff’s failure to comply with MCL 691.1404(1).  Because plaintiff’s 
notice to defendant did not satisfy MCL 691.1404(1), we affirm. 

 This appeal arises out of a trip and fall accident on a sidewalk in the city of Inkster on 
July 17, 2012.  Plaintiff was walking on the sidewalk when he tripped and fell as a result of an 
uneven sidewalk.  Plaintiff testified at his deposition that his fall was witnessed by Devin 
Higgins and Kyrice Higgins, both of whom initially laughed at plaintiff’s fall but then assisted 
plaintiff to the car.  Plaintiff indicated at his deposition that he suffered a fractured knee and a 
possible injury to his shoulder as a result of his fall.   

 On August 27, 2012, plaintiff sent defendant a notice of the incident.  Plaintiff then filed 
suit in September of 2012.  Defendant moved for summary disposition under MCR 2.116(C)(7) 
based on the assertion that plaintiff failed to provide the notice required by MCL 691.1404(1).  
The trial court granted summary disposition on this basis, concluding that plaintiff’s notice was 
deficient because he failed to identity his injuries and the names of witnesses to his accident.  
Plaintiff now appeals as of right.   

 On appeal, plaintiff argues that the trial court erred in granting summary disposition to 
defendant.  Specifically, plaintiff maintains that he complied with the notice requirements found 
in MCL 691.1404(1).   

 This Court reviews de novo a trial court’s grant of summary disposition.  McLean v 
Dearborn, 302 Mich App 68, 72; 836 NW2d 916 (2013).  Pursuant to MCR 2.116(C)(7), a 
motion for summary disposition may be raised when a claim is barred because of immunity 
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granted by law.  Plunkett v Dep’t of Transp, 286 Mich App 168, 180; 779 NW2d 263 (2009).  To 
survive a motion brought on this basis, a plaintiff must allege facts warranting the application of 
an exception to governmental immunity.  Id.  In reviewing a motion for summary disposition 
under MCR 2.116(C)(7), this Court considers the affidavits, pleadings, and other documentary 
evidence presented by the parties and accepts the plaintiff's well-pleaded allegations as true, 
except those contradicted by documentary evidence.  Oliver v Smith, 290 Mich App 678, 683; 
810 NW2d 57 (2010).  “If there is no factual dispute, whether a plaintiff's claim is barred under a 
principle set forth in MCR 2.116(C)(7) is a question of law for the court to decide.”  Moraccini v 
Sterling Heights, 296 Mich App 387, 391; 822 NW2d 799 (2012).  In particular, the applicability 
of governmental immunity and statutory exceptions to immunity involve questions of law subject 
to de novo review on appeal.  Id.; Plunkett, 286 Mich App at 180.         

 “Except as otherwise provided, the governmental tort liability act (GTLA), MCL 
691.1401 et seq., broadly shields and grants to governmental agencies immunity from tort 
liability when an agency is engaged in the exercise or discharge of a governmental function.”  
Moraccini, 296 Mich App at 391.  The highway exception to governmental immunity is set forth 
in MCL 691.1402(1), and provides, in part: 

Each governmental agency having jurisdiction over any highway shall maintain 
the highway in reasonable repair so that it is reasonably safe and convenient for 
public travel.  A person who sustains bodily injury or damage to his or her 
property by reason of failure of a governmental agency to keep a highway under 
its jurisdiction in reasonable repair and in a condition reasonably safe and fit for 
travel may recover the damages suffered by him or her from the governmental 
agency. 

“Highway” includes “bridges, sidewalks, trailways, crosswalks, and culverts on the highway.”  
Robinson v Lansing, 486 Mich 1, 6-7; 782 NW2d 171 (2010), quoting MCL 691.1401(e).  

 Before bringing suit, a claimant seeking to file a lawsuit against a governmental agency 
under the highway exception to governmental immunity is required to provide the notice 
described in MCL 691.1404.  Burise v City of Pontiac, 282 Mich App 646, 653; 766 NW2d 311 
(2009).   In particular, in relevant part, the statute provides that: 

As a condition to any recovery for injuries sustained by reason of any defective 
highway, the injured person, within 120 days from the time the injury occurred, 
. . . shall serve a notice on the governmental agency of the occurrence of the 
injury and the defect.  The notice shall specify the exact location and nature of the 
defect, the injury sustained and the names of the witnesses known at the time by 
the claimant.  [MCL 691.1404(1).] 

In other words, within 120 days from the date of injury, a claimant must provide notice to the 
governmental agency that “(1) specifies the exact location and nature of the defect, (2) identifies 
the injuries sustained, and (3) provides the names of any known witnesses.”  Burise, 282 Mich 
App at 653.  The notice need not be provided in a particular form, but rather, it is sufficient if it 
is timely and contains the requisite information.  Id. at 654.  Further, the required information 
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does not have to be contained within the plaintiff’s initial notice, provided that the required 
information is received by the governmental agency within the 120-day period.  Id.   

 “MCL 691.1404 is ‘straightforward, clear, unambiguous’ and ‘must be enforced as 
written.’”  McLean, 302 Mich App at 75, quoting Rowland v Washtenaw Co Rd Comm, 477 
Mich 197, 219; 731 NW2d 41 (2007).  “Failure to provide adequate notice under this statute is 
fatal to a plaintiff's claim against a government agency.”  McLean, 302 Mich App at 74.  This is 
true even if the defendant suffered no prejudice as a result of the plaintiff’s failure to comply 
with MCL 691.1404.  Rowland, 477 Mich at 219.   

 Regarding the level of detail required in the notice, it has been said that a plaintiff “must 
at least ‘adequately’ provide the required information.”  McLean, 302 Mich App at 75 (citation 
omitted).  That is, the notice “need only be understandable and sufficient to bring the important 
facts to the governmental entity's attention.”  Plunkett, 286 Mich App at 176.  More particularly, 
with regard to the injury sustained, a notice which states that the plaintiff has sustained 
“significant injuries” is an insufficient description of the injury, particularly when the plaintiff 
“did not even name a body part that was injured.”  McLean, 302 Mich App at 77-78.  Notice is 
also defective where it fails to disclose the name of a known witness.  See Burise, 282 Mich App 
at 652.       

 In this case, plaintiff’s initial notice to defendant read as follows: 

Please be on notice that I represent [plaintiff] who was seriously injured on your 
public sidewalk on July 17, 2012. 

That on the day of the accident, [plaintiff] sustained injuries as a result of uneven 
sidewalk in front of 411 Greenwood, Inkster MI 48141. 

The location of the hazard is located thirty-five (35) feet, eight (8) inches west 
and thirty (30) feet four (4) inches south from the center of the front door at 411 
Greenwood, Inkster, MI 48141, to the trip point. 

This is notice to you under the law of the occurrence. 

 We agree with plaintiff that this initial notice, including a metes and bounds description 
of the location of an uneven sidewalk, sufficiently described the exact location and nature of the 
defect.  The notice was nonetheless defective, however, because it failed to identify witnesses 
known to plaintiff, i.e., Devin Higgins and Kyrice Higgins.1  Cf. Burise, 282 Mich App at 652.  
 
                                                 
1 Plaintiff argues on appeal that there is merely an assumption that Devin Higgins and Kyrice 
Higgins witnessed his fall, meaning they are merely “presumed” witnesses and not “known” 
witnesses within the meaning of MCL 691.1404(1).  This argument is entirely unavailing.  First, 
the evidence indicates that Devin Higgins and Kyrice Higgins did witness all or part of plaintiff’s 
accident.  Specifically, they were both with plaintiff at the time of his fall and plaintiff testified 
that he knew they saw him fall because they began to laugh “when [he] fell.”  Second, although 
MCL 691.1404(1) refers to witnesses “known” to a claimant, it does not limit the description of 
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In addition, while the notice stated that plaintiff “was seriously injured,” this description was 
wholly inadequate to apprise defendant of the injury sustained by plaintiff.  It failed to provide 
any meaningful description of plaintiff’s injury or to even identify, as a minimum, the body part 
purportedly injured in plaintiff’s fall.  Cf. McLean, 302 Mich App at 77-78.  Given plaintiff’s 
failure to identity his injury and known witnesses to the accident, his initial notice to defendant 
failed to comply with MCL 691.1404(1). 

 Plaintiff argues on appeal that, even if his initial notice was insufficient, his complaint 
and witness list, which he filed within 120 days of his injury, may also be considered to 
determine whether defendant received the notice required by MCL 691.1404(1).  Even 
considering these additional materials, it is clear that plaintiff nonetheless failed to satisfy MCL 
691.1404(1).  Specifically, plaintiff’s complaint stated only that he sustained “serious injuries” 
and suffered “great financial, physical, and emotional loss.”  Such imprecise descriptors, like 
those in his initial notice, were entirely inadequate to apprise defendant of the injury sustained by 
plaintiff.  Cf. McLean, 302 Mich App at 77-78.  Moreover, although it is true plaintiff’s 
preliminary witness list identified Devin Higgins as a witness, plaintiff still failed to identify 
Kyrice Higgins as a witness to his fall.  This failure to identify a known witness rendered 
plaintiff’s notice defective.  Cf. Burise, 282 Mich App at 652.     

 Because plaintiff failed to provide the notice required by MCL 691.1404(1), defendant 
was entitled to the protections of governmental immunity and the trial court properly granted 
summary disposition under MCR 2.116(C)(7). 

 Affirmed. 

/s/ Karen M. Fort Hood 
/s/ Joel P. Hoekstra 
/s/ Peter D. O’Connell 
 

 
“witnesses” to individuals who witnessed the actual moment of impact.  Whether or not Devin 
Higgins and Kyrice Higgins actually saw plaintiff fall, they were present at the scene to observe 
the defect where plaintiff fell and to observe plaintiff’s injuries.  In fact, they carried plaintiff 
back to the car because he could not stand.  Clearly, they were “witnesses” known to plaintiff.    
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
PATRICIA COLFLESH and DANNY 
COLFLESH, 
 
 Plaintiffs-Appellees, 
 

 
UNPUBLISHED 
February 12, 2013 

v No. 307727 
Sanilac Circuit Court 

VILLAGE OF LEXINGTON, 
 

LC No. 11-033897-NO 

 Defendant-Appellant. 
 

 

 
Before:  MURPHY, C.J., and DONOFRIO and GLEICHER, JJ. 
 
PER CURIAM. 

 Defendant appeals as of right the trial court’s order denying its motion for summary 
disposition pursuant to MCR 2.116(C)(7) and (C)(10) on the basis of governmental immunity.  
Because plaintiff’s1 notices described the exact location and nature of the alleged defect, but 
failed to provide the names of the known witnesses as required by MCL 691.1404(1), we reverse 
and remand for entry of summary disposition in favor of defendant. 

I.  FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

 This case arises out of plaintiff’s trip and fall on a sidewalk in defendant Village of 
Lexington on August 7, 2010.  Plaintiff suffered injuries as a result of her fall, including a broken 
left wrist.  Within approximately one week after the incident, plaintiff submitted to defendant an 
incident report using defendant’s standard “Incident Report” form.  The report described the 
location of the incident as “in front of Old Fudge Shop” and included a “Description of Incident” 
that stated:  “Walking on side walk twisted left foot on unlevel side walk fell.”  On or about 
September 1, 2010, plaintiff sent a letter to defendant that further described the incident and 
stated, in pertinent part: 

 [Plaintiff] suffered a broken left wrist, sprained right wrist, injuries to her 
left foot and left ankle, and injuries to both knees when she fell on an uneven 

 
                                                 
1 Because plaintiff Danny Colflesh’s claim is derivative of plaintiff Patricia Colflesh’s claim, our 
reference to “plaintiff” refers to Patricia only. 
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sidewalk in front of 7296 Huron Avenue in downtown Lexington.  [Plaintiff] is 
unable to return to her work for the foreseeable future due to her disabling wrist 
injuries. 

 There were people in the vicinity when [plaintiff] fell but she is not able to 
identify any witnesses who may have seen her fall at this time.   

 On March 25, 2011, plaintiff filed this action against defendant, alleging that it failed to 
maintain the sidewalk in a reasonably safe condition.  Defendant moved for summary disposition 
pursuant to MCR 2.116(C)(7) and (C)(10), arguing that it was immune from liability and that the 
highway exception to governmental immunity, MCL 691.1402(1), was inapplicable because 
plaintiff failed to comply with the notice of injury requirement set forth in MCL 691.1404.  In 
particular, defendant argued that plaintiff failed to identify the witnesses who saw her fall 
notwithstanding that she knew that people had witnessed her fall because her daughter and two 
grandsons were with her when she fell.  Defendant also argued that plaintiff failed to specify the 
exact location of the defect given that plaintiff provided more specific information regarding the 
location of the defect during her deposition and that the address known as 7296 Huron Avenue 
spans the length of two buildings.  Further, defendant contended that plaintiff’s description of the 
defect as an uneven or unlevel sidewalk failed to sufficiently specify the nature of the defect. 

 In response, plaintiff argued that her notices satisfied the purpose of the notice 
requirement because they were sufficient to allow defendant an opportunity to investigate her 
claim and remedy the defect.  Plaintiff contended that this Court has previously held that a notice 
indicating that the defect was “in front of” a particular address was sufficient to specify the exact 
location of the defect.  Plaintiff also argued that her notices did not simply state that a defect 
existed, but rather, they described the nature of the defect as an unlevel or uneven sidewalk.  
Further, with respect to the identification of witnesses, plaintiff argued that defendant’s own 
standard “Incident Report” form did not request the identity of witnesses.  Plaintiff also 
contended that defendant had failed to identify any authority supporting the dismissal of a claim 
based on the failure to identify witnesses.   

 Defendant filed a reply brief, arguing that plaintiff’s failure to identify the known 
witnesses alone required the dismissal of her claim.  Defendant contended that a plaintiff’s 
failure to comply with the notice requirement of MCL 691.1404(1) requires dismissal regardless 
of prejudice.  Defendant asserted that plaintiff’s failure to provide notice of her family members 
who witnessed her fall until more than one year after the incident deprived defendant of its 
ability to investigate the circumstances surrounding the incident.  Defendant also argued that not 
only did plaintiff fail to provide the names of the known witnesses, but she misrepresented that 
there were no known witnesses.  Further, defendant contended that plaintiff failed to specify the 
exact location and nature of the defect because 7296 Huron Avenue consists of two separate 
buildings, rendering plaintiff’s description of the location too expansive.   

 Following oral argument, the trial court denied defendant’s motion.  With respect to the 
location and nature of the defect, the court stated: 

 [T]his is an area of commercial buildings in downtown Lexington.  It’s not 
like it’s a home with a big expansive yard that all has one address, it’s a 
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commercial group of commercial buildings in a row and this ones [sic] . . . is 
defined as 7296 Huron Avenue.  I certainly think that is a specific enough 
location to satisfy this statutory requirement.  Uneven sidewalk is also exactly 
what they’re saying occurred.  I don’t know how it could be described any better 
then [sic] that in the notice.  Of course more details could come out in a 
deposition, so I think the . . . the nature of the defect is also adequate . . . .   

Further, regarding the failure to identify the known witnesses, the trial court reasoned: 

 Well I think that these are . . . if I understood it from the deposition they 
didn’t say that they saw the actual occurrence, the trip on the object or the uneven 
sidewalk, just saw the result of the falling, so I don’t think that . . . they were not 
actual witnesses to the striking of the uneven portion of the sidewalk so I . . . think 
that they satisfied that portion of the statute as well.   

Thereafter, the trial court entered a written order denying defendant’s motion. 

II.  STANDARD OF REVIEW 

 We review de novo as a question of law the applicability of governmental immunity.  
Herman v Detroit, 261 Mich App 141, 143; 680 NW2d 71 (2004).  We also review de novo a 
trial court’s decision on a motion for summary disposition.  Patterson v CitiFinancial Mtg Corp, 
288 Mich App 526, 528; 794 NW2d 634 (2010).  “A motion for summary disposition pursuant to 
MCR 2.116(C)(7) tests whether a claim is barred because of immunity granted by law, and 
requires consideration of all documentary evidence filed or submitted by the parties.”  Miller v 
Lord, 262 Mich App 640, 643; 686 NW2d 800 (2004) (quotation marks and citation omitted).  
“If the facts are not in dispute and reasonable minds could not differ concerning the legal effect 
of those facts, whether a claim is barred by immunity is a question for the court to decide as a 
matter of law.”  Poppen v Tovey, 256 Mich App 351, 354; 664 NW2d 269 (2003).  A motion for 
summary disposition pursuant to MCR 2.116(C)(10) tests the factual sufficiency of the 
complaint.  Corley v Detroit Bd of Ed, 470 Mich 274, 278; 681 NW2d 342 (2004).  A motion 
under subrule (C)(10) is properly granted if “there is no genuine issue in respect to any material 
fact, and the moving party is entitled to judgment as a matter of law.”  Quinto v Cross & Peters 
Co, 451 Mich 358, 362; 547 NW2d 314 (1996). 

III.  LEGAL ANALYSIS 

 Under the Governmental Tort Liability Act (GTLA), MCL 691.1401 et seq., 
municipalities are generally immune from tort liability if they are “engaged in the exercise or 
discharge of a governmental function.”  MCL 691.1407(1); see also Nawrocki v Macomb Co Rd 
Comm, 463 Mich 143, 156; 615 NW2d 702 (2000).  Pursuant to the “highway exception” to 
governmental immunity, a plaintiff may recover damages for bodily injury suffered as a result of 
a municipality’s failure to maintain a highway in reasonable repair so that it is reasonably safe 
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for public travel.  MCL 691.1402(1).  At the time of plaintiff’s fall, MCL 691.1402(1) provided,2 
in relevant part: 

 (1) [E]ach governmental agency having jurisdiction over a highway shall 
maintain the highway in reasonable repair so that it is reasonably safe and 
convenient for public travel.  A person who sustains bodily injury or damage to 
his or her property by reason of failure of a governmental agency to keep a 
highway under its jurisdiction in reasonable repair and in a condition reasonably 
safe and fit for travel may recover the damages suffered by him or her from the 
governmental agency. . . .  [Emphasis added.] 

A “highway” includes a sidewalk.  See former MCL 691.1401(e).3  “[B]efore the highway 
exception can apply, the plaintiff must timely notify the governmental defendant of his or her 
claim in accordance with MCL 691.1404(1).”  Thurman v Pontiac, 295 Mich App 381, 385; 819 
NW2d 90 (2012).  MCL 691.1404(1) provides, in pertinent part: 

 As a condition to any recovery for injuries sustained by reason of any 
defective highway, the injured person, within 120 days from the time the injury 
occurred, . . . shall serve a notice on the governmental agency of the occurrence of 
the injury and the defect.  The notice shall specify the exact location and nature of 
the defect, the injury sustained and the names of the witnesses known at the time 
by the claimant.  [Emphasis added.] 

 Defendant argues that the trial court erroneously denied its motion for summary 
disposition because plaintiff’s notices did not describe the exact location and nature of the defect.  
With respect to the nature of the defect, the incident report described the defect as an “unlevel 
side walk” and plaintiff’s September 1, 2010, letter to defendant described the defect as an 
“uneven sidewalk.”  Defendant contends that those descriptions were not sufficiently specific 
because plaintiff testified during her deposition that the uneven or “unlevel” sidewalk occurred 
where concrete abutted brick pavers.  Merely because plaintiff provided more information 
regarding the nature of the defect during her deposition, however, did not render her notices 
fatally defective.  Plaintiff sufficiently described the nature of the defect as an uneven or 
“unlevel” sidewalk that caused her ankle to twist, resulting in her fall.  Thus, plaintiff’s 
explanation accurately described the exact nature of the defect.  The additional information 
provided during plaintiff’s deposition that the defect existed at the point where the concrete 
abutted brick pavers did not render plaintiff’s initial description of the nature of the defect as an 
uneven or “unlevel” sidewalk inaccurate.  Thus, plaintiff’s notices were sufficient to apprise 
defendant of the exact nature of the defect. 

 
                                                 
2 MCL 691.1402 was amended pursuant to 2012 PA 50, effective March 13, 2012, but the 
amendment is inapplicable in this case because plaintiff’s fall occurred before the effective date 
of the amendment.  See Moraccini v City of Sterling Hts, 296 Mich App 387, 393 ns 3 & 4; 822 
NW2d 799 (2012). 
3 Pursuant to 2012 PA 50, effective March 13, 2012, the definition of “highway” is now located 
at MCL 691.1401(c). 
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 Defendant also argues that plaintiff failed to sufficiently describe the exact location of the 
defect.  Plaintiff identified the location of the defect in the incident report as “in front of Old 
Fudge Shop” and in her September 1, 2010, letter she identified the location as the “sidewalk in 
front of 7296 Huron Avenue.”  Defendant asserts that plaintiff’s description was insufficient 
because 7296 Huron Avenue is too expansive a description and plaintiff could have provided 
more information, such as referencing a tree and a set of steps near the location of her fall.  
Again, the fact that plaintiff provided more information regarding the location of the defect 
during her deposition did not render the description of the location provided in her notices fatally 
deficient.  Read together, plaintiff’s notices described the location of the defect as the sidewalk 
in front of the Old Fudge Shop, located at 7296 Huron Avenue.  Because the notices included the 
address where the alleged defect was located and specified that the defect was “in front of” that 
address, plaintiff’s notices sufficiently described the exact location of the defect.  See Hussey v 
Muskegon Hts, 36 Mich App 264, 268; 193 NW2d 421 (1971) (“[The plaintiffs’] description of 
the defect as a ‘defect in the sidewalk’ in front of 2042 Peck Street is adequate.”) 

 Defendant further contends that plaintiff’s notices were deficient because plaintiff failed 
to identify the witnesses known to her.  As previously stated, MCL 691.1404(1) requires that a 
plaintiff provide notice specifying “the names of the witnesses known at the time by the 
claimant.”  Plaintiff’s September 1, 2010, letter to defendant stated, “[t]here were people in the 
vicinity when [plaintiff] fell but she is not able to identify any witnesses who may have seen her 
fall at this time.”  Contrary to that assertion, plaintiff testified during her deposition that her 
daughter and two teenage grandsons were walking behind her in a single-file line and all three 
observed her fall.  She claimed that her daughter screamed “mom” immediately as plaintiff 
struck the sidewalk.  Plaintiff maintained that all three family members told her that they had 
seen her “go down” and all three assisted her to her feet afterward.  Plaintiff further testified that 
her grandsons helped her identify the exact location of her fall as she was sitting on nearby steps 
after her fall.  Thus, contrary to plaintiff’s assertion in her September 1, 2010, letter, plaintiff was 
able to identify witnesses who saw her fall, but she failed to do so. 

 Plaintiff’s failure to provide the names of the known witnesses as mandated by MCL 
691.1404(1) required the dismissal of her claim.  In Rowland v Washtenaw Co Rd Comm, 477 
Mich 197, 219; 731 NW2d 41 (2007), our Supreme Court held that because “MCL 691.1404 is 
straightforward, clear, unambiguous, and not constitutionally suspect . . . it must be enforced as 
written.”  The Court also stated that the failure to comply with the provision bars a claim 
regardless of whether a governmental entity is actually prejudiced.  Id. at 200, 219.  In McCahan 
v Brennan, 492 Mich 730, 733; 822 NW2d 747 (2012), the Court reiterated “the core holding of 
Rowland that . . . statutory notice requirements must be interpreted and enforced as plainly 
written and . . . no judicially created saving construction is permitted to avoid a clear statutory 
mandate.”  The Court further stated that “Rowland applies to all such statutory notice or filing 
provisions,” and that “when the Legislature conditions the ability to pursue a claim against the 
state on a plaintiff’s having provided specific statutory notice, the courts may not engraft an 
‘actual prejudice’ component onto the statute before enforcing the legislative prohibition.”  Id. at 
733, 738.  See also Jakupovic v City of Hamtramck, 489 Mich 939; 798 NW2d 12 (2011) (stating 
that this Court erred by excusing a defect in the notice “rather than enforcing the notice 
requirement . . . as written.”)   
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 In Burise v Pontiac, 282 Mich App 646; 766 NW2d 311 (2009), this Court discussed and 
applied our Supreme Court’s holding in Rowland.  This Court held that the plaintiff’s initial 
notice was defective because it did not include the name of a known witness to the plaintiff’s 
fall.  Because the plaintiff served a supplemental, legally sufficient notice identifying the witness 
within the statutory timeframe, however, this Court held that she had complied with the notice 
requirement of MCL 691.1404(1).  Id. at 655.  In this case, plaintiff did not provide a legally 
sufficient notice identifying the known witnesses.  In fact, she indicated in her September 1, 
2010, letter that although there were people in the vicinity when she fell, she was unable to 
identify anyone who may have seen her fall.  Plaintiff’s subsequent deposition testimony 
demonstrates that that representation was plainly false.   

 In denying defendant’s motion for summary disposition, the trial court stated that 
plaintiff did not testify during her deposition that her family members had witnessed “the actual 
occurrence, the trip on the object or the uneven sidewalk.”  The trial court reasoned that 
plaintiff’s family had merely witnessed “the result of the falling” and “were not actual witnesses 
to the striking of the uneven portion of the sidewalk.”  The trial court’s reasoning was erroneous.  
MCL 691.1404(1) does not require that a witness observe the actual striking of the injured 
person’s body with the alleged defect.  The trial court erred by reading such a requirement into 
the statutory language.  “Nothing [should] be read into a clear statute that is not within the 
manifest intention of the Legislature, as derived from the language of the statute itself, and courts 
may not speculate about the probable intent of the Legislature beyond the language expressed in 
the statute.”  King v Reed, 278 Mich App 504, 513; 751 NW2d 525 (2008) (citations omitted).  
The statute requires that a plaintiff provide a notice specifying “the names of the witnesses 
known at the time by the claimant.”  MCL 691.1404(1).  Plaintiff testified that her daughter and 
her two grandsons were with her when she fell and witnessed her actual fall.  Thus, MCL 
691.1404(1) required plaintiff to provide a notice that included the names of those witnesses. 

 Plaintiff argues that because she provided all the information that defendant requested in 
its standard incident report form, defendant cannot claim that the information provided was 
statutorily deficient.  Plaintiff’s argument is misplaced because notwithstanding the incident 
report, plaintiff’s September 1, 2010, letter to defendant stated that it “serves as [her] notice of 
the injury and the defect.”  The letter provided additional information not requested in the 
incident report and falsely indicated that plaintiff was not able to identify any witnesses who may 
have seen her fall.  Thus, even though the incident report did not request the names of known 
witnesses, plaintiff thereafter falsely stated that she could not identify any witnesses.  
Accordingly, because plaintiff failed to satisfy MCL 691.1404(1) by providing the names of the 
witnesses known to her, the trial court erred by denying defendant’s motion for summary 
disposition.   
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 We reverse and remand for entry of summary disposition in defendant’s favor.  We do 
not retain jurisdiction.  Defendant, being the prevailing party, may tax costs pursuant to MCR 
7.219. 

 

/s/ William B. Murphy 
/s/ Pat M. Donofrio 
/s/ Elizabeth L. Gleicher 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
WILLIAM KARWACKI and KATHRYN 
KARWACKI, 
 
 Plaintiffs-Appellees, 
 

 
UNPUBLISHED 
August 29, 2013 

v No. 308772 
Court of Claims 

DEPARTMENT OF TRANSPORTATION, 
 

LC No. 10-000020-MD 

 Defendant-Appellant. 
 

 

 
Before:  BECKERING, P.J., and METER and RIORDAN, JJ. 
 
PER CURIAM. 

 Defendant appeals as of right the trial court order denying its motion for summary 
disposition regarding the notice requirements under the highway exception to governmental 
immunity, MCL 691.1404.  We reverse. 

I.  FACTUAL BACKGROUND 

 Plaintiffs William and Kathryn Karwacki and several of their friends were traveling in a 
group of motorcyclists from Lansing to Hell, Michigan, along M-36.  Plaintiffs rode together on 
one motorcycle and William was driving.  As they were rounding a curve, William lost control 
of the motorcycle.  Both plaintiffs were thrown from the motorcycle, which slid into the 
oncoming lane, struck an approaching vehicle, and then rebounded back into the original lane in 
which they were traveling.   

Both plaintiffs were injured, and the police eventually arrived at the scene to take a 
report.  The report listed the names of plaintiffs, the driver of the car that was struck, two 
motorcyclists directly involved in the accident (Michelle and Jerome Battaglia), and two 
motorcyclists who witnessed the accident but who were not directly involved (Kenneth Johnson 
and Bryan Lorion).  At the crux of this appeal is that there were four other motorcyclists who 
were acquaintances of, and riding with, plaintiffs, but whose names did not appear in the police 
report or the notice plaintiffs subsequently submitted to defendant. 

 Pursuant to MCL 691.1404, plaintiffs sent defendant a written notice of their intent to file 
a claim.  The notice described the location of the defect as “Place:  M-36 .15 mile west of 
Kathryn, Unadilla Township, MI.”  The notice included the following identification of witnesses: 
“Claimants, investigating officers Russell and Treakle, Unadilla Township Police Department, 
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Jesse Howard Mowry, Kenneth Johnson, Jerome Battaglia, Brian Lorian [sic], Michelle 
Battaglia.  There may have been others.”  Lastly, the notice provided the following description of 
the defect:  “Respondent and/or contractors working under their supervision and control, applied 
far too much crack filler than is reasonable and proper for the cracks that were in the highway at 
the place where the accident occurred . . . .  Defendant had a duty to repave the surface of the 
highway rather than to saturate most of its surface with crack filler as it did.” 

 Plaintiffs filed a complaint in the Court of Claims, essentially restating the allegations in 
the written notice.  Plaintiffs’ expert, however, then visited the scene and opined that “excessive 
rutting” may have been the proximate cause of the accident.  Thus, plaintiffs filed a motion to 
amend their complaint.  The trial court granted plaintiffs’ motion, and plaintiffs filed a second 
amended complaint, alleging that excessive crack filler and rutting of the pavement caused the 
accident.  

Defendant filed a motion for summary disposition pursuant to MCR 2.116(C)(7), (C)(8), 
and (C)(10).  Defendant asserted that plaintiffs did not provide timely notice of the exact location 
and nature of the rutting and failed to name four witnesses known to plaintiffs at the time of the 
accident.  The trial court disagreed with defendant, denying its motion for summary disposition.  
Defendant now appeals. 

II. NOTICE REQUIREMENTS 

A.  Standard of Review 

We review de novo a trial court’s decision on a motion for summary disposition, as well 
as “the proper interpretation and application of statutes such as the highway exception to 
governmental immunity.”  Yono v Dep’t of Transp, 299 Mich App 102, 106; 829 NW2d 249 
(2012). 

B.  Witnesses 

 A government agency is generally immune from tort liability when engaged in the 
discharge of a governmental function.  MCL 691.1407(1).  Yet, there are various exceptions to 
governmental immunity, one of which is the highway exception.  MCL 691.1402.  Pursuant to 
this exception, if a person suffers harm caused by a government agency’s failure to keep a 
highway in reasonable repair so that it is reasonably safe for travel, the injured party may recover 
the damages suffered.  MCL 691.1402(1).  A precursor to recovery, however, is that the injured 
person must provide notice to the government agency pursuant to MCL 691.1404(1), which 
states: 

 As a condition to any recovery for injuries sustained by reason of any 
defective highway, the injured person, within 120 days from the time the injury 
occurred, except as otherwise provided in subsection (3) shall serve a notice on 
the governmental agency of the occurrence of the injury and the defect.  The 
notice shall specify the exact location and nature of the defect, the injury 
sustained and the names of the witnesses known at the time by the claimant.  
[(Emphasis added).] 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM



-3- 
 

This Court has recognized that “[t]he principal purposes to be served by requiring notice 
are simply (1) to provide the governmental agency with an opportunity to investigate the claim 
while it is still fresh and (2) to remedy the defect before other persons are injured.”  Plunkett v 
Dep’t of Transp, 286 Mich App 168, 176-177; 779 NW2d 263 (2009); see also Blohm v Emmet 
Co Bd of Co Rd Comm’rs, 223 Mich App 383, 388; 565 NW2d 924 (1997) (“[n]otice provisions 
permit a governmental agency to be apprised of possible litigation against it and to be able to 
investigate and gather evidence quickly in order to evaluate a claim.”). 

 As the Michigan Supreme Court has recognized, “MCL 691.1404 is straightforward, 
clear, unambiguous, and not constitutionally suspect.”  Rowland v Washtenaw Co Rd Comm, 477 
Mich 197, 219; 731 NW2d 41 (2007).  Accordingly, it must be enforced as written.  Id. at 200, 
219.  If the notice fails to meet the statutory requirements, plaintiffs’ claim must fail, regardless 
of whether it results in actual prejudice.  Id.  The Court recently reinforced its holding in 
Rowland, affirming “the core holding of Rowland that such statutory notice requirements must 
be interpreted and enforced as plainly written and that no judicially created saving construction is 
permitted to avoid a clear statutory mandate.”  McCahan v Brennan, 492 Mich 730, 733; 822 
NW2d 747 (2012). 

 The first issue in the instant case is the requirement of MCL 691.1404(1) that a claimant 
must “specify . . . the names of the witnesses known at the time by the claimant.”  A recent 
illustration of this requirement is Burise v City of Pontiac, 282 Mich App 646; 766 NW2d 311 
(2009).  The plaintiff in Burise injured herself while stepping into a pothole.  Id. at 647.  While 
she submitted her initial notice to the defendant pursuant to MCL 691.1404(1), she omitted the 
name of a witness who was with her when she fell.  Id. at 648.  This Court found that the 
plaintiffs’ initial notice “did not comply with the requirements set forth in MCL 691.1404(1) 
because plaintiff did not disclose the name of a known witness[.]”  Id. at 652.  However, because 
the plaintiff submitted a subsequent notice disclosing the known witness within the 120 days 
allotted under the statute, dismissal was not required.  Id. 

Here, in contrast, plaintiffs failed to identify four witnesses known to them at the time in 
their initial notice and failed to correct this error within the statutory period.  Although some of 
the omitted witnesses may not have seen the initial moment of impact, they saw and experienced 
the process of the accident, with some witnessing the trajectory of airborne debris, the directions 
in which the motorcycles went down and slid, the conditions at the moment of impact, and what 
may have caused the accident.  Those unnamed witnesses had knowledge of the condition of the 
road as plaintiffs passed over it, namely, whether there had been debris or some other dangerous 
condition on it.  For example, the motorcyclists’ group leader, whom plaintiffs failed to list as a 
witness, testified that he felt a loss of control over his own motorcycle due to the tar strips at the 
spot where the plaintiffs crashed.  Also, another unnamed witness took photographs of the 
accident.  Thus, the four, each of whom were part of plaintiffs’ traveling group and known to 
plaintiffs, were witnesses.  As such, contrary to the trial court’s conclusion, the four-fellow 
motorcyclists omitted from plaintiffs’ notice were known witnesses who should have been 
disclosed pursuant to MCL 691.1404(1).   

Plaintiffs contend that only those who actually saw the accident and/or were involved in 
the accident may be deemed a “witness.”  An initial flaw in this argument is that all of the 
omitted witnesses saw or heard some part of the accident.  Furthermore, MCL 691.1404(1) does 
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not include the restrictions plaintiffs propose.  The statute does not state that witnesses must 
observe the initial moment of impact or that they have to be involved in the accident.  “It is a 
well-established rule of statutory construction that this Court will not read words into a statute.”  
Byker v Mannes, 465 Mich 637, 646-647; 641 NW2d 210 (2002).  The limits plaintiffs propose 
do not exist in the plain language of MCL 691.1404(1), and are therefore unfounded.  We also 
note that plaintiffs’ proposed class of individuals is so narrow that it unreasonably excludes 
anyone who missed that initial moment of the contact with whatever was the cause of the 
accident.1 

Furthermore, while plaintiffs argue that there is no “outer limit” to this definition of a 
witness, the statute itself provides the outer limit.  According to MCL 691.1404(1), only the 
witnesses “known at the time by the claimant” must be identified in the notice.  Plaintiffs were 
not required to conduct an investigation to identify every person who had driven on that road, 
who may have seen the accident, or who may have observed the conditions that caused the 
accident.  Rather, only the witnesses known to plaintiffs were required to be disclosed under 
MCL 691.1404(1).  While plaintiffs allege that the other four witnesses were not known to them, 
that assertion is groundless.  The four omitted witnesses had known plaintiffs for a number of 
years and were all riding together to Hell, Michigan and one was the leader of the biker group.  
These omitted witnesses immediately stopped after the accident and rushed to plaintiffs’ aid.  
Moreover, as discussed above, these witnesses had relevant information about the accident.  
Thus, plaintiffs’ contention that these were not “known” witnesses is baseless.   

The dissent’s conclusion that our holding creates “a virtually impossible task for a 
claimant” is not accurate.  Our interpretation of the statute will not require that future plaintiffs 
identify “on-scene gawkers, emergency-response personnel, health-care providers, rehabilitation 
providers, employers, friends who plaintiffs talked to about the accident or their injuries, and 
innumerable others,” including “the weatherman.”  The dissent’s contention leads to an absurd 
result and would render the statute meaningless.  The dissent relies on a narrow definition of the 
word “witness” so that it applies only to those who see the initial moment of impact, regardless 
of whether they witnessed any other portion of the accident.  We reiterate that plaintiffs in the 
instant case were not required to identify each and every person who may have had any 

 
                                                 
1 Moreover, while plaintiffs rely on Rule v Bay City, 12 Mich App 503, 506-507; 163 NW2d 254 
(1968), that reliance is misplaced.  In Rule, the plaintiff failed to disclose that her daughter had 
been in the automobile and had seen the plaintiff fall.  Id. at 506.  The Michigan Supreme Court 
held that “[t]he mere presence of a person at the scene of an accident does not make that person a 
witness” and the omission was not fatal to the claim because while the daughter saw the plaintiff 
fall, she could not see what “caused the fall.”  Id. at 506-507.  Thus, contrary to the dissent’s and 
plaintiffs’ interpretation, the Court placed its emphasis on whether a witness saw the source of 
the accident, not the mere fact that the witness saw the actual fall.  As noted above, the omitted 
witnesses in the instant matter provided testimony about the conditions surrounding the possible 
causes of plaintiffs’ accident.  Further, while the dissent attempts to diminish the information 
obtained from these omitted witnesses, we again note that these witnesses observed the process 
of the accident, as they saw the condition of the road, flying debris, and falling motorcycles.  
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information about the accident, no matter how attenuated.  Rather, our holding pertains only to 
the four witnesses in this case who were present and were witnesses to some part of the incident.  
These witnesses were known at the time to plaintiffs as they were riding in plaintiffs’ biker 
group, and each saw some portion of the accident or its causation. 

Significantly, MCL 691.1404(1) states that the “notice shall specify . . . the names of the 
witnesses known at the time by the claimant.”  (Emphasis added).2  This Court has repeatedly 
recognized that “shall” denotes mandatory conduct.  Janer v Barnes, 288 Mich App 735, 737; 
795 NW2d 183 (2010).  The Michigan Supreme Court also has held that the “notice requirement 
found at MCL 692.1404(1)” must be enforced “as written.”  Jakupovic v City of Hamtramck, 489 
Mich 939, 939; 798 NW2d 12 (2011).  Thus, we hold that the four omitted riders’ names should 
have been provided in the notice and to the extent that the trial court concluded otherwise, it 
erred.3  

C.  Nature of Defect 

Defendant next argues that the trial court erred when it denied summary disposition on 
plaintiffs’ added claim of the rutting of the pavement.  We agree. 

 As illustrated above, MCL 691.1404(1) requires that the notice “shall specify the exact 
location and nature of the defect . . . .”  It is undisputed that plaintiffs’ notice did not refer to 
rutting.  The trial court, however, allowed plaintiffs to amend their complaint and found that they 
were not required to identify all possible legal theories in their notice of intent and that defendant 
“was put on notice that – so they had the opportunity to go out immediately and investigate the 
claim.”  

The trial court’s holding was in error.  While the trial court found that plaintiffs were not 
required to identify all legal theories in their notice, the specification of the exact nature of the 
defect is not a legal theory but is a statutory mandate.  In mischaracterizing this issue, the trial 
court essentially found that a notice providing the identification of one defect gives the agency 
notice of any defect in the highway at that location.  Neither case law nor the statute supports 
such an interpretation. 

 
                                                 
2 There is no requirement that the witness list shall be limited to only those witnesses listed in 
any corresponding police report. 
3 Considering the complete absence of these names from plaintiffs’ notice, we find that the notice 
failed the substantial compliance standard articulated in Plunkett, 286 Mich App at 178.  
Consistent with Burise, 282 Mich App at 652, we find that the notice “did not comply with the 
requirements set forth in MCL 691.1404(1) because plaintiff did not disclose the name of a 
known witness[.]”  Because we agree with defendant’s understanding of MCL 691.1404(1), we 
decline to address its arguments relating to the meaning of the term “witness” derived from other 
subsections of the statute. 
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While plaintiffs rely heavily on Plunkett, supra, the notice in that case is distinguishable.  
In Plunkett, 286 Mich App at 175, the plaintiff identified the cause of her accident as a standing 
pool of water.  In her presuit notice, she alleged that this pool of water “was caused by excessive 
and uneven wear, and/or lack of drainage due to uneven and unreasonable wear, and/or failure to 
maintain the roadway in a reasonably safe manner.”  Id.  The defendant contended that the 
plaintiff’s notice was insufficient because she did not specifically mention rutting or inadequate 
superelevation.  Id. at 177.  Yet, this Court held that the notice was sufficient because even 
though it did not specifically use the words rutting or superelevation, “[t]aken as a whole . . . it 
adequately described the location and nature of the defect[.]”  Id. at 178.   

At issue in the instant case, however, is not the failure to use the correct terms for rutting.  
Rather, plaintiffs explicitly identified a significantly different defect, namely, that defendant used 
excessive crack filler instead of repaving the highway.  Nothing in the notice warned defendant 
that it should inspect the road for rutting.  Moreover, even if rutting was apparent on the road, 
defendant had no reason to suspect that it caused the accident because plaintiffs specifically 
alleged that it was the crack filler that caused the accident.  Thus, even under the substantial 
compliance standard set forth in Plunkett, 286 Mich App at 178, plaintiffs’ notice still fails 
because it did not “reasonably apprise” defendant of plaintiffs’ rutting claim.4 

 The trial court also referenced that defendant did not challenge the order allowing the 
amendment of the complaint,  and plaintiffs argue that enforcing the notice provision in the 
instant case “flies directly in the face of Michigan’s longstanding history of liberal allowance of 
amendments” and would “mean that a plaintiff could never, ever, amend a pleading to add an 
allegation of negligence against a governmental entity.”  Plaintiffs, like the trial court, are 
conflating the concepts of notice and legal theories for recovery.5  While the notice provisions of 
MCL 691.1404(1) require a plaintiff to specifically describe the location and nature of the defect 
within the allotted time, that does not prevent a plaintiff from later amending a complaint to 
accommodate evolving legal theories as the basis for recovery.  Moreover, provisions regarding 
amending complaints, such as MCR 2.118(A), provide that a trial court should grant 
amendments freely when justice requires.  Yet, those are separate and distinct requirements, 
wholly unrelated to the notice requirement set forth in MCL 691.1404(1).  The notice provisions 

 
                                                 
4 Further, Hussey v City of Muskegon Hts, 36 Mich App 264, 270; 193 NW2d 421 (1971), is 
distinguishable because it required a showing of prejudice, which is no longer required, as 
recognized in Rowland, 477 Mich at 200.  Additionally, Jones v City of Ypsilanti, 26 Mich App 
574, 584; 182 NW2d 795 (1970), is unavailing because rather than specifically identifying a 
different defect, the claimant in Jones used broad terms to describe the defect as “defective 
sidewalk.” 
5 Also, MCR 2.116(D)(3) states that the issue “of governmental immunity may be raised at any 
time, regardless of whether the motion is filed after the expiration of the period in which to file 
dispositive motions under a scheduling order entered pursuant to MCR 2.401.” 
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preclude an action when there has been deficient notice, regardless of whether plaintiffs could 
have added a claim under amendment rules.6   

III.  CONCLUSION 

Because plaintiffs failed to provide adequate notice pursuant to MCL 691.1404(1), we 
find that the trial court erred in denying defendant’s motion for summary disposition.  We 
reverse.  We do not retain jurisdiction. 

 

/s/ Patrick M. Meter 
/s/ Michael J. Riordan  
 

 
                                                 
6 We also note that adopting plaintiffs’ argument would eviscerate the notice requirement of 
MCL 691.1404(1).  A plaintiff could specify the exact location and nature of a potential defect 
and then purposefully take advantage of the liberal amendment rules to add claims for additional 
defects, outside of the statutory notice period, thereby subverting notice requirements.   
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Before:  BECKERING, P.J., and METER and RIORDAN, JJ. 
 
BECKERING, P.J. (concurring in part and dissenting in part). 

 In this personal-injury action against a governmental agency based on an allegedly 
defective highway, the majority concludes that this case must be dismissed because plaintiffs, 
William and Kathryn Karwacki, failed to list all of the “names of witnesses known at the time by 
the claimant” in their notice submitted pursuant to MCL 691.1404(1).  Plaintiffs named in their 
notice the police officers who conducted the on-scene investigation of the motorcycle accident at 
issue and all of the witnesses to the accident that the police identified in their investigation.  The 
majority agrees with the argument of defendant, Michigan Department of Transportation 
(MDOT), that the word “witnesses” for purposes of MCL 691.1404(1) includes not just 
witnesses to the accident but also anyone who has knowledge of relevant facts concerning the 
accident, its aftermath, or causation.  Thus, the majority concludes that because plaintiffs failed 
to name in the notice four of their motorcycle riding companions who were traveling ahead of 
them and who did not actually witness the accident in which plaintiffs’ motorcycle slid out from 
under them on allegedly defective pavement (they saw or heard only the aftermath), but who 
possessed relevant information regarding the incident and its cause, plaintiffs’ claim must be 
dismissed.   

 By casting such a wide net in defining the word “witnesses,” the majority creates a 
virtually impossible task for a claimant because there may be virtually dozens of people who 
possess relevant facts concerning the accident and its aftermath, including on-scene gawkers, 
emergency-response personnel, health-care providers, rehabilitation providers, employers, 
friends who plaintiffs talked to about the accident or their injuries, and innumerable others.  Such 
a broad definition is clearly at odds with the intent of the Legislature, the plain language of the 
notice statute, and this Court’s precedent.  As such, I respectfully disagree with the majority’s 
interpretation of MCL 691.1404(1) and conclusion that plaintiffs’ failed to provide proper notice 
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to defendants.  I would affirm the trial court’s denial of defendant’s motion for summary 
disposition on the notice issue.  

 I concur with the majority’s conclusion that the trial court erred by allowing plaintiffs to 
add to their highway defect claim—nearly one year into the litigation—an allegation of 
excessive rutting of the highway because nothing in plaintiffs’ notice pursuant to MCL 
691.1404(1) provided even a lay description of a rutting defect.  Plaintiffs should be entitled to 
pursue their highway defect claim based on an allegation of excessive crack fill on the highway 
pavement as they fully complied with the notice statute in all respects with regard to that claim. 

 I. BASIC FACTS AND PROCEDURAL HISTORY 

 On a clear, dry afternoon on August 29, 2009, plaintiffs were traveling along M-36 in a 
motorcycle group from Lansing to Hell, Michigan.  Plaintiffs rode together on one motorcycle 
that William was driving.  As they were rounding a curve, William lost control of the 
motorcycle, which slid into the oncoming lane.  Plaintiffs were thrown from the motorcycle onto 
the pavement.  Their motorcycle skidded into the oncoming lane, struck Jesse Mowery’s car, and 
rebounded back into the group of motorcycles, striking Michelle Battaglia’s motorcycle and 
causing her to crash.  Michelle’s husband, Jerome Battaglia, was traveling on a motorcycle next 
to Michelle; her motorcycle struck his, but he was able to maintain control and did not crash.  
Fellow motorcyclists Kenneth Johnson and Bryan Lorian also witnessed the accident.  Plaintiffs 
and Michelle were injured in the accident.  

The Unadilla Township Police Department were summoned to the scene, and Sergeant 
Russell and Officer Trenkle investigated the accident.  Russell interviewed witnesses and 
observed various markings on the roadway while Trenkle took photographs of the scene.  The 
police report listed as witnesses all of the individuals identified above and summarized the 
officers’ observations at the scene.  As is apparent from deposition testimony and photographs 
taken at the scene, other motorcyclists were present while police and ambulance workers were 
there, but their names did not appear in the police report. 

 On December 4, 2009, within the statutory time limit of 120 days set forth in MCL 
691.1404, plaintiffs sent defendant a written notice of intent to file a claim.  The notice described 
the location as “Place: M-36 .15 mile west of Kathryn, Unadilla Township, MI,” and included 
the following relevant paragraphs: 

Explanation: William Kirk Karwacki was the rider and Kathryn Ann Karwacki 
was the passenger on M-36, and when proceeding around a curve 
at the above time and place, encountered pavement liberally 
covered with crack filler which covered the majority of the 
northbound lane (towards Pinckney), at which time the motorcycle, 
which was leaned over to the right in negotiating the curve, slipped 
on the crack filler, fell, and slid over into the oncoming lane, 
coming into contact with another vehicle coming the other way. 

* * * 
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Witnesses: Claimants, investigating officers Russell and Treakle, Unadilla 
Township Police Department, Jesse Howard Mowry, Kenneth 
Johnson, Jerome Battaglia, Brian Lorian [sic], Michelle Battaglia.  
There may have been others. 

Defect: Respondent and/or contractors working under their supervision and 
control, applied far too much crack filler than is reasonable and 
proper for the cracks that were in the highway at the place where 
the accident occurred.  Crack filler is a much slipperier surface 
than asphalt paving and is a distinct hazard and very dangerous for 
motorcycles to traverse, especially around a curve under the 
circumstances of this matter.  Furthermore, Defendant had a duty 
to repave the surface of the highway rather than saturate most of its 
surface with crack filler as it did.  Defendant knew of . . . this 
condition with enough time to remedy the same since its own 
actions in fact directly caused the condition.   

 On March 9, 2010, plaintiffs filed their complaint, which essentially restated the 
assertions made in the written notice.1  Discovery ensued.  On January 26, 2011, nearly a year 
into the litigation, plaintiffs moved to amend their complaint in order to add an allegation that, in 
addition to the application of “far too much crack filler” than was reasonable to repair cracks in 
the highway, excessive rutting on the road surface was a proximate cause of the accident.  This 
new allegation was prompted by a visit to the scene by plaintiffs’ expert on January 10, 2011.  In 
a brief opposing the motion, defendant argued that there was no valid reason for the delay in 
raising the issue and that it was unduly prejudiced by the delay because rutting was not 
mentioned in the notice of intent to file claim and weather and traffic could have altered the 
condition of the pavement in the time since the accident.  The trial court granted plaintiffs’ 
motion to amend the complaint.  Discovery continued, and the case proceeded to case evaluation, 
which was not successful in settling the case.   

 On December 14, 2011, defendant moved for summary disposition pursuant to MCR 
2.116(C)(7), (C)(8), and (C)(10) (respectively immunity, failure to state a claim, no genuine 
issue of material fact), asserting that because plaintiffs did not provide timely notice of “the exact 
location and nature” of the rutting or of four witnesses known to them, MCL 691.1404 mandated 
that their case be dismissed.  Plaintiffs argued in response that the notice they sent reasonably 
apprised defendant of the nature of the claim and that the specificity of the time and location of 
the accident and nature of the injuries constituted substantial compliance with the statute.  
Plaintiffs argued in the alternative that even if the notice failed regarding rutting, it was sufficient 
as to the other claims and that the court had allowed them to amend their complaint by adding 
the rutting claim.  They also stated that the notice had identified the witnesses known to plaintiffs 
at the time it was sent.2   

                                                 
1 Plaintiffs amended the complaint on April 26, 2010, naming the specific department in the 
caption; the original complaint had simply listed the state as defendant. 
2 Plaintiffs each submitted a sworn affidavit attesting to the fact that from August 29, 2009 to 
December 27, 2009, the only persons they were aware of who actually observed their motorcycle 
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 The trial court agreed with plaintiffs that notice was sufficient as to both the nature of the 
defect and the witnesses known at the time.  Regarding the nature of the defect, the court stated: 

 I don’t believe that there is a requirement that all possible legal theories be 
included in the notice of intent.  It—by providing the location of the defect, and 
that was specifically spelled out in the notice of intent, and the nature of the 
defect, it’s obviously a problem with the highway, the crack filler, the Department 
was put on notice . . . so they had the opportunity to go out immediately and 
investigate the claim.  I’m sure there [are] pictures of the road that were taken by 
the engineer immediately after it happened. 

 So I believe the purpose of the notice to give the governmental agency an 
opportunity to investigate the claim while it was still fresh was accomplished and 
also the opportunity to remedy the defect.   

Regarding the witnesses, the court said: 

 So the question is, who actually is a witness?  Is it anybody in the vicinity 
who is a witness that’s required to be named, or is it just people who actually 
witnessed the accident?  And there [are] different cases that discuss the definition 
of a witness, but I believe the interpretation that a witness must actually see the 
accident and possibly what caused it would be the witnesses to be named. 

 There [are], you know, scheduling orders and other requirements for 
witness lists being named later during the course of litigation.  But the witnesses 
from the police report and the two people who were on motorcycles directly 
behind Plaintiff, I believe, [were] sufficient.  They were present at the time of the 
accident, and they actually witnessed the accident.  And they’re the ones known 
to Plaintiff at the time, according to Plaintiffs’ affidavit.   

The trial court denied defendant’s motion.  This appeal followed. 

 Defendant contends, and the majority agrees, that the trial court erred by denying its 
motion for summary disposition under MCR 2.116(C)(7) on the basis of governmental 
immunity.   

II.  STANDARD OF REVIEW 

 We review de novo both the applicability of governmental immunity and a trial court’s 
decision on a motion for summary disposition under MCR 2.116(C)(7).  Roby v Mount Clemens, 
274 Mich App 26, 28; 731 NW2d 494 (2006).  “When reviewing a motion for summary 
disposition under MCR 2.116(C)(7), all well-pleaded allegations must be accepted as true and 
construed in favor of the nonmoving party, unless contradicted by any affidavits, depositions, 

                                                                                                                                                             
slip and go down were Jerry and Michelle Battaglia.  Plaintiffs’ counsel noted at the hearing that 
his office included the other names in the notice because they had been included in the police 
report. 
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admissions, or other documentary evidence submitted by the parties.”  Pierce v City of Lansing, 
265 Mich App 174, 177; 694 NW2d 65 (2005).  “To overcome a motion brought under MCR 
2.116(C)(7), the plaintiff must allege facts warranting the application of an exception to 
governmental immunity.”  Roby, 274 Mich App at 28-29.  “If no facts are in dispute, or if 
reasonable minds could not differ regarding the legal effect of the facts, the question whether the 
claim is barred by governmental immunity is an issue of law.”  Pierce, 265 Mich App at 177. 

III.  ANALYSIS 

A.   HIGHWAY EXCEPTION TO GOVERNMENTAL IMMUNITY 

Absent the applicability of a statutory exception, the governmental tort liability act 
(GTLA), MCL 691.1401 et seq., provides a broad grant of immunity from tort liability to 
government agencies that are engaged in the discharge or exercise of a governmental function.  
MCL 691.1407(1); Maskery v Univ of Mich Bd of Regents, 468 Mich 609, 613; 664 NW2d 165 
(2003).  Yet, there are various exceptions to governmental immunity, one of which is the 
highway exception.  MCL 691.1402.  Pursuant to this exception, if a person suffers harm caused 
by a government agency’s failure to keep a highway in reasonable repair so that it is reasonably 
safe for travel, the injured party may recover the damages suffered.  MCL 691.1402(1).   

B. REQUISITE NOTICE PURSUANT TO MCL 691.1404(1) 

As a precursor to a recovery against a governmental agency, an injured person must 
provide notice to the government agency pursuant to MCL 691.1404(1), which states: 

 As a condition to any recovery for injuries sustained by reason of any 
defective highway, the injured person, within 120 days from the time the injury 
occurred, except as otherwise provided in subsection (3) shall serve a notice on 
the governmental agency of the occurrence of the injury and the defect.  The 
notice shall specify the exact location and nature of the defect, the injury 
sustained and the names of the witnesses known at the time by the claimant.  
[Emphasis added.] 

This Court has recognized that “[t]he principal purposes to be served by requiring notice 
are simply (1) to provide the governmental agency with an opportunity to investigate the claim 
while it is still fresh and (2) to remedy the defect before other persons are injured.”  Plunkett v 
Dep’t of Transp, 286 Mich App 168, 176-177; 779 NW2d 263 (2009); see also Blohm v Emmet 
Co Bd of Co Rd Comm’rs, 223 Mich App 383, 388; 565 NW2d 924 (1997) (“Notice provisions 
permit a governmental agency to be apprised of possible litigation against it and to be able to 
investigate and gather evidence quickly in order to evaluate a claim.”). 

 As the Michigan Supreme Court has recognized, “MCL 691.1404 is straightforward, 
clear, unambiguous, and not constitutionally suspect.”  Rowland v Washtenaw Co Rd Comm, 477 
Mich 197, 219; 731 NW2d 41 (2007).  Accordingly, it must be enforced as written.  Id. at 200, 
219.  If the notice fails to meet the statutory requirements, plaintiffs’ claim must fail, regardless 
of whether it resulted in actual prejudice.  Id.  The Court recently reinforced its holding in 
Rowland, affirming “the core holding of Rowland that such statutory notice requirements must 
be interpreted and enforced as plainly written and that no judicially created saving construction is 
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permitted to avoid a clear statutory mandate.”  McCahan v Brennan, 492 Mich 730, 733; 822 
NW2d 747 (2012).  However, this Court has recognized the following additional precedent from 
our Supreme Court: 

 [W]hen notice is required of an average citizen for the benefit of a 
governmental entity, it need only be understandable and sufficient to bring the 
important facts to the governmental entity’s attention.  Thus, a liberal construction 
of the notice requirements is favored to avoid penalizing an inexpert layman for 
some technical defect.  . . .  [T]he requirement should not receive so strict a 
construction as to make it difficult for the average citizen to draw a good notice . . 
. .  [A] notice should not be held ineffective when in substantial compliance with 
the law . . . .  [Plunkett, 286 Mich App at 176-177 (footnotes and quotation marks 
omitted), citing Brown v Owosso, 126 Mich 91, 94-95; 85 NW 256 (1901); 
Meredith v City of Melvindale, 381 Mich 572, 579; 165 NW2d 7 (1969); 
Ridgeway v Escanaba, 154 Mich 68, 73; 117 NW 550 (1908).]     

 At issue in this case is whether plaintiffs are entitled to continue to pursue their claims 
against defendant, predicated on whether they satisfied the notice statute. 

1.  NAMES OF THE WITNESSES KNOWN AT THE TIME BY THE 
CLAIMANT 

 Defendant first contends that plaintiffs failed to comply with MCL 691.1404(1) because 
they did not provide in their notice all of the witnesses known to the claimants within 120 days 
of their accident.  Specifically, defendant contends that plaintiffs should have provided the 
names of four individuals who accompanied plaintiffs on their motorcycle ride on the day of the 
accident: Daniel Dryer, Vicki and Jim Dinverno, and Doug Smith.  These individuals were all 
riding ahead of plaintiffs at the time of the accident.  Thus, the accident happened behind them.  
They did not become aware of the accident until after they heard a loud impact, noticed “stuff 
flying all over the place,” or saw bikes going down in their rear-view mirrors.3  Nevertheless, 

                                                 
3 The witnesses at issue were deposed in May, 2011, nearly two years after the accident.  Dryer 
testified that he “heard like an explosion,” looked in his rear-view mirror for only “just a split 
second” and saw plaintiffs’ bike “standing straight up in the air and smoke and stuff flying all 
over.”  Vicki Dinverno, who was riding on the back of her husband’s motorcycle, testified that 
she only heard a crash and then hit her husband on the back and told him to turn around.  Jim 
Dinverno testified that “all of a sudden we—the wife and I heard this terrific horrible sound.  It 
sounded like two trains colliding, and you know, I slammed on the brakes, looked in my mirror, 
and all I saw was stuff flying all over the place.”  Smith testified that he looked in his rearview 
mirror and “all I see is bikes going down.”  Defense counsel specifically asked, him, “did you 
see the actual accident take place or you just saw the bikes, the aftermath of it?”  Smith 
responded, “[t]hey were going down but I’m obviously focused on keeping my bike up also….  
So it’s a quick glance, oh, shit, a quick glance, and then you realize what’s going down.”  
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defendant claims that they should have been named because “[t]hese unnamed witnesses, when 
deposed, testified about:  

(1) the observable physical condition of the Karwackis immediately after the 
accident; (2) statements made by the Karwackis after the accident pertaining to 
the extent of their injuries and also concerning how the accident occurred; (3) the 
weather conditions at the time of the accident; (4) the Karwacki motorcycle flying 
in the air after striking the oncoming car; and (5) the observable condition of the 
road where the accident took place.  One witness even took photos of the accident 
scene (emphasis added).”  

Defendant argues that because MCL 691.1404(2) authorizes an agency to examine a claimant 
and his witnesses under oath regarding the claim, the amount thereof, and the extent of the 
injury, this described subject matter necessarily defines who constitutes “witnesses” for purposes 
of MCL 691.1404(1), i.e., anyone with information relevant to any of these topics.   

 Plaintiffs contend that the term “witnesses” as set forth in MCL 691.1404(1) means those 
individuals who actually witnessed the accident caused by the alleged highway defect.  Plaintiffs 
note that defendant’s “completely self-created and self-serving definition” of the type of 
witnesses to be named has no outer limit, and that there is not one Michigan case on record that 
has required these types of persons to be included in a notice.      

 The Legislature has not defined the term “witnesses” for purposes of MCL 691.1404(1).  
However, this Court in Rule v Bay City, 12 Mich App 503, 506-507; 163 NW2d 254 (1968), 
addressed when a person is a witness in the context of MCL 691.1404(1).  The plaintiff in Rule 
alleged that she sustained injuries because of a fall caused by “a short section of pipe being left 
rising vertically” from a concrete sidewalk.  Rule, 12 Mich App at 505.  The plaintiff fell within 
one foot of a car in which her daughter was sitting; according to the plaintiff, her daughter saw 
the fall but “couldn’t see what caused the fall.”  Id. at 506.  Although the plaintiff provided the 
defendant, Bay City, with a notice of intent to file her claim, she did not list any witnesses in her 
notice.  Id.  Notwithstanding the plaintiff’s testimony that her daughter was at the scene of the 
accident and saw her fall, this Court held that the testimony was inadequate to establish that the 
plaintiff’s daughter was a witness.  Id.  We explained, “[t]he mere presence of a person at the 
scene of an accident does not make that person a witness.”  Id. at 506-507.  The necessary 
implication from this Court’s holding in Rule is that to be considered a witness for purposes of 
the notice statute, a person must possess more than mere knowledge of relevant facts concerning 
the claim, including on scene or aftermath observations; rather, the person must have actually 
witnessed the accident itself.   

 This Court’s interpretation of the word “witnesses” for purposes of MCL 691.1404(1), as 
set forth in Rule, has been good law for the past 45 years.4  This interpretation is also consistent 
                                                                                                                                                             
Defendant has not submitted any evidence to establish that at the time plaintiffs filed their notice 
they were aware that any of these individuals had seen either the actual accident or the aftermath.  
4 The majority asserts that plaintiffs misplace their reliance on Rule because the Rule Court 
“placed its emphasis on whether a witness saw the source of the accident, not the mere fact that 
the witness saw the actual fall[,]” and that “the omitted witnesses [in this case] provided 
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with the purpose of the notice statute, which is to give the government agency an opportunity to 
investigate the accident while the matter is still fresh and the witnesses that are available and to 
repair any existing defect.  See Plunkett, 286 Mich App at 176-177; Blohm, 223 Mich App at 
388.  The notice statute is not intended to accelerate the litigation process—before it has begun—
and require a potential future plaintiff to rattle off the names of every person who may possess 
information that may be relevant in a potential future lawsuit.  As noted above, the requirement 
should not receive so strict—or broad—a construction as to make it difficult for the average 
citizen to draw a good notice.  See Plunkett, 286 Mich App at 176-177.  The plain meaning of 
the word “witnesses” must be construed in accordance with an average citizen’s understanding 
of that word—being a person who witnessed the accident—not a lawyer’s term of art to define 
all individuals who may be called to testify at trial with relevant information.   

 The majority’s expansion of the meaning of the word “witnesses” in MCL 691.1404(1) 
blows the doors off the last 45 years of Michigan law.  Now, a claimant stands to have his case 
dismissed if he fails to name anyone he is aware of (at the time he files his notice) who possesses 
any information relevant to a future personal-injury lawsuit arising out of the accident.5  This 

                                                                                                                                                             
testimony about conditions surrounding the possible causes of plaintiffs’ accident.”  The 
majority’s assertion is unavailing.  There is a significant difference between (1) merely seeing a 
condition that a claimant alleges caused an accident and (2) actually seeing the accident.  Under 
Rule, a person is a witness for purposes of MCL 691.1404(1) only in the latter scenario.  See id.  
The individuals who defendant alleges should have been included in plaintiffs’ notice were not 
witnesses for purposes of MCL 691.1404(1) simply because they saw the crack filler on M-36, 
caught a glimpse of flying debris in the aftermath of plaintiffs’ fall to the pavement, or can attest 
to some other condition present on the day of the accident.  If they are deemed witnesses for this 
reason, then any person at the scene of the accident who plaintiffs knew was present would be a 
witness for purposes of MCL 691.1404(1) because he or she would know something about some 
condition at the scene.  This is inconsistent with Rule where even though the plaintiff’s daughter 
was at the scene of the fall, the daughter was not a witness because “[t]he mere presence of a 
person at the scene of an accident does not make that person a witness.”  Id. at 506-507. 

5 Although the majority attempts to rationalize its findings by noting that its holding pertains 
only to the four individuals in this case who were riding with plaintiffs and saw or heard parts of 
the aftermath of whatever caused the accident, they are nevertheless expanding the scope of the 
meaning of the word “witnesses” to include persons other than eyewitnesses to the accident, in 
contravention of Rule.  The observations by the individuals at issue were no different in character 
than the daughter in Rule, who observed her mother falling to the pavement while she sat in a car 
a foot away.  Not even defendant claims that these individuals witnessed any of the accident but 
for the aftermath.  Moreover, the majority broadly includes in their definition of those who must 
be named any individuals “with relevant information about the accident” “or its causation” and 
gives as examples people who observed the condition of the roadway immediately prior to the 
accident, what may have caused the accident (e.g., another rider’s own experience when riding 
over the section of roadway at issue prior to the accident), what may not have caused the 
accident (e.g., whether there was debris or some other dangerous condition was on the roadway), 
the immediate aftermath, and after-the-fact photographers.  These reasons for deeming a person a 
witness for purposes of MCL 691.1404(1) cast a wide net for who should arguably be included 
in a notice.  It is notable that the majority’s definition of the word witnesses for purposes of 
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would include emergency-response personnel, police investigators, ambulance drivers and 
paramedics, emergency-department care providers, doctors and nurses, rehabilitation providers, 
employers, friends, relatives, and others who the claimant knows have viewed his injuries, the 
accident scene, or with whom he has discussed the accident or his injuries.  Even a weatherman 
known by a claimant to have reported the weather for the time and location of the accident would 
have knowledge regarding the conditions of the accident that might be helpful to the government 
agency and, thus, would arguably qualify as a witness.  Under the majority’s overly broad 
assessment of who constitutes a witness for purposes of the notice requirement, it would be 
nearly impossible for a claimant to account for every known witness within 120 days from the 
time of injury; the majority’s unreasonable construction of the notice requirement would lead to 
the unwarranted dismissal of lawsuits that are premised on the highway exception to 
governmental immunity.  See, generally, Turner v Mercy Hosps & Health Servs of Detroit, 210 
Mich App 345, 349-350; 533 NW2d 365 (1995) (stating that affording plaintiffs a reasonable 
opportunity to bring lawsuits is an important public policy).  Statutory notice provisions require 
claimants to exercise ordinary diligence—not extraordinary diligence.  Rowland, 477 Mich at 
211, quoting Ridgeway, 154 Mich at 72-73.        

 Notifying governmental agencies of known witnesses to the accident allegedly caused by 
a defective highway is not only consistent with this Court’s opinion in Rule but also best 
accomplishes the purpose of MCL 691.1404(1).  It ensures that the notice requirements of MCL 
691.1404(1) do not become an impracticable hurdle causing the unreasonable dismissal of claims 
but also imposes a reasonable obligation on claimants.  An obligation to disclose the names of 
any person whom a claimant knows witnessed the accident is tailored to facilitate an agency’s 
timely investigation of the incident. 

Therefore, I respectfully dissent in part and would hold that plaintiffs complied with the 
notice requirements of MCL 691.1404(1) within the applicable 120-day period.   

2.  NATURE OF THE DEFECT 

Defendant also argues that the trial court erred when it denied summary disposition on 
plaintiffs’ added claim regarding rutting of the pavement at the site of their motorcycle accident.  
I agree with the majority that plaintiffs may not pursue a claim based on an alleged rut defect.   

At the expiration of the 120-day period provided for in MCL 691.1404(1), plaintiffs had 
provided defendant with satisfactory notice of their intent to file a claim, describing the exact 
nature of the defect in the highway as the application of “far too much crack filler than is 
reasonable and proper for the cracks that were in the highway at the place where the accident 
occurred.”  Rutting is not mentioned at any point in plaintiffs’ notice.  Although this Court’s 
decision in Plunkett, 286 Mich App  at 178-179, illustrates that plaintiffs were not required to 
expressly use the term “rutting” to provide notice of such a defect, nothing in the notice can be 
read as even a laymen’s description of rutting to reasonably apprise defendant of such a defect in 
the highway.  Defendant had every opportunity to evaluate plaintiffs’ contention that it used too 
                                                                                                                                                             
MCL 691.1404(1) is even broader than a police investigator’s for purposes of investigating the 
cause of an accident, as even naming all of people who the police deemed to be relevant 
witnesses was not good enough, according to the majority’s interpretation.   
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much crack filler to fill cracks in the highway at the accident site, but it had no timely notice or 
opportunity to investigate an alleged rutting problem, which is a separate and distinct claimed 
defect.6  Therefore, I agree with the majority’s conclusion that plaintiffs are precluded from 
pursuing a claim on the basis of rutting where notice of rutting was not afforded to defendant 
within 120 days of the occurrence of plaintiffs’ injuries. 

In sum, I would affirm the trial court’s denial of defendant’s motion for summary 
disposition and allow plaintiffs to proceed with their claims against defendant except for any 
allegation that the highway was defective due to excessive rutting. 

 

/s/ Jane M. Beckering 
 
 

                                                 
6 A rut is defined as “a track worn by a wheel or by habitual passage.”  Merriam-Webster’s 
Collegiate Dictionary (11th ed), p 1092. 
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Before:  CAVANAGH, P.J., and JANSEN and RONAYNE KRAUSE, JJ. 
 
PER CURIAM. 

 Defendant (“defendant” or “SMART”) appeals by right the circuit court’s order denying 
its motion for summary disposition brought on the basis of governmental immunity.1  For the 
reasons set forth in this opinion, we reverse and remand for entry of judgment in favor of 
defendant pursuant to MCR 2.116(C)(7). 

I 

 Plaintiff and her son, Anthony Charles Hubbert (“Hubbert”), entered a SMART bus-stop 
shelter on September 12, 2011.  Plaintiff and Hubbert were not waiting for a bus.  Instead, it 
appears that they stopped at the shelter to rest.  One of the large panes of safety glass was 
missing from the side of the shelter.  Hubbert stepped backward through the opening where the 
pane of safety glass had been.  He tripped and sustained injuries to his left arm. 

 Plaintiff, as her son’s next friend, filed this negligence action in the Wayne Circuit Court 
alleging that Hubbert would not have tripped and sustained injuries if the pane of safety glass 
had not been missing. 

 
                                                 
1 The circuit court’s denial of a motion for summary disposition brought on the basis of 
governmental immunity is appealable by right.  MCR 7.203(A)(1); MCR 7.202(6)(a)(v); 
Thurman v Pontiac, 295 Mich App 381, 383 n 1; 819 NW2d 90 (2012). 
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 Defendant timely answered plaintiff’s complaint and set forth its affirmative defenses.  
Among other things, defendant asserted that it was immune from liability for Hubbert’s injuries 
pursuant to the governmental tort liability act (“GTLA”), MCL 691.1401 et seq.  Specifically, 
defendant alleged that the public-building exception was inapplicable on the facts of this case 
because Hubbert’s injuries had not “result[ed] from a dangerous or defective condition of a 
public building.” 

 On April 18, 2013, defendant moved for summary disposition pursuant to MCR 
2.116(C)(7), (8), and (10).  Of particular relevance to this appeal, defendant argued that it was a 
governmental agency within the meaning of the GTLA and that the only exception to 
governmental immunity that could possibly provide liability in this case was the public-building 
exception of MCL 691.1406.  Defendant contended that the missing pane of safety glass was not 
“a dangerous or defective condition of a public building” within the meaning of MCL 691.1406. 

 In response, plaintiff cited Ali v Detroit, 218 Mich App 581, 585; 554 NW2d 384 (1996), 
for the proposition that a SMART bus-stop shelter constitutes a “public building” within the 
meaning of MCL 691.1406.  Plaintiff argued that the missing pane of safety glass was a 
“dangerous or defective condition,” which had caused Hubbert’s injuries. 

 The circuit court heard oral argument on June 7, 2013.  Defense counsel took issue with 
this Court’s holding in Ali, 218 Mich App at 585, arguing that a bus-stop shelter should not be 
considered a “public building” for purposes of the GTLA.  Plaintiff’s counsel responded by 
arguing that Ali was binding precedent and that there remained a genuine issue of material fact 
concerning whether the missing pane of safety glass constituted “a dangerous or defective 
condition of a public building” within the meaning of MCL 691.1406.  Defense counsel pointed 
out that Hubbert’s injuries were not caused by broken or jagged glass.  Instead, Hubbert’s 
injuries were simply caused by his backward fall through an opening on one side of the shelter.  
Defense counsel maintained that this opening was not a “dangerous or defective condition.” 

 The circuit court ruled that defendant was a governmental agency for purposes of the 
GTLA and that the bus-stop shelter was a “public building” within the meaning of MCL 
691.1406.  See Ali, 218 Mich App at 585.  However, the court determined that there remained a 
genuine issue of material fact with regard to whether the missing pane of safety glass constituted 
“a dangerous or defective condition” within the meaning of the public-building exception.  The 
court also determined that there remained fact questions concerning whether defendant knew of 
the missing pane of glass and whether defendant had made attempts to replace the missing glass 
within a reasonable time.  On June 13, 2013, the circuit court entered an order denying 
defendant’s motion for summary disposition. 

II 

 “Summary disposition under MCR 2.116(C)(7) is appropriate when a claim is barred by 
immunity granted by law.”  Seldon v SMART, 297 Mich App 427, 432; 824 NW2d 318 (2012).  
We review de novo the circuit court’s grant or denial of a motion for summary disposition.  
Thurman v Pontiac, 295 Mich App 381, 384; 819 NW2d 90 (2012).  “If there are no material 
facts in dispute or if reasonable minds could not differ regarding the legal effect of the facts, the 
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issue of governmental immunity is resolved as an issue of law.”  Norris v Lincoln Park Police 
Officers, 292 Mich App 574, 578; 808 NW2d 578 (2011). 

III 

 We reverse the circuit court’s denial of defendant’s motion for summary disposition 
because it was beyond genuine factual dispute that the missing pane of safety glass did not 
constitute “a dangerous or defective condition of a public building” within the meaning of MCL 
691.1406. 

 As a preliminary matter, we note that plaintiff did not address or even mention the public-
building exception to governmental immunity in her complaint.  It was defendant that first raised 
the issue, specifically identifying the public-building exception of MCL 691.1406 and then 
proceeding to explain why it did not believe the exception applied.  “[A] party suing a unit of 
government must plead in avoidance of governmental immunity.”  Mack v Detroit, 467 Mich 
186, 203; 649 NW2d 47 (2002).  Plaintiff did not do so.  She did not even acknowledge the 
existence of governmental immunity, much less the statutory exception under which she was 
suing defendant. 

 “A governmental agency is immune from tort liability when performing a governmental 
function unless a statutory exception applies.”  Norris, 292 Mich App at 578; see also MCL 
691.1407(1).  The circuit court correctly determined that SMART is a governmental agency for 
purposes of the GTLA, and neither party disputes that the ownership and maintenance of a bus-
stop shelter is a governmental function.  See Seldon, 297 Mich App at 440; Ali, 218 Mich App at 
584-585; see also MCL 691.1401(b). 

 As defendant aptly observed below, the only exception to governmental immunity that 
could possibly create liability in this case is the public-building exception of MCL 691.1406, 
which provides in pertinent part: 

 Governmental agencies have the obligation to repair and maintain public 
buildings under their control when open for use by members of the public.  
Governmental agencies are liable for bodily injury and property damage resulting 
from a dangerous or defective condition of a public building if the governmental 
agency had actual or constructive knowledge of the defect and, for a reasonable 
time after acquiring knowledge, failed to remedy the condition or to take action 
reasonably necessary to protect the public against the condition.  Knowledge of 
the dangerous and defective condition of the public building and time to repair the 
same shall be conclusively presumed when such defect existed so as to be readily 
apparent to an ordinary observant person for a period of 90 days or longer before 
the injury took place.  As a condition to any recovery for injuries sustained by 
reason of any dangerous or defective public building, the injured person, within 
120 days from the time the injury occurred, shall serve a notice on the responsible 
governmental agency of the occurrence of the injury and the defect.  The notice 
shall specify the exact location and nature of the defect, the injury sustained and 
the names of the witnesses known at the time by the claimant. 
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 This Court has previously held that a SMART bus-stop shelter constitutes a “public 
building” within the meaning of MCL 691.1406.  Ali, 218 Mich App at 585.  The holding of Ali 
is binding upon this Court, MCR 7.215(C)(2); MCR 7.215(J)(1), and we decline defendant’s 
invitation to revisit the reasoning of Ali or declare a conflict.  Instead, the critical question in this 
case is whether the missing pane of safety glass constituted “a dangerous or defective condition” 
of the bus-stop shelter.  We conclude that it did not. 

 In order for the public-building exception to apply, the plaintiff must have been injured 
by “a defect or dangerous condition of the public building itself. . . .”  Abrams v Schoolcraft 
Community College, 178 Mich App 668, 670; 444 NW2d 533 (1989).  “[W]hether a part of a 
building . . . is dangerous or defective is to be determined in light of the ‘uses or activities’ for 
which it is ‘specifically assigned[.]’ ”  Bush v Oscoda Area Schools, 405 Mich 716, 731; 275 
NW2d 268 (1979) (opinion by LEVIN, J.).  “In determining whether a place is safe, one must 
consider the use or purpose it serves.”  Id. at 732. 

 The parties agree that bus-stop shelters are typically enclosed by panes of safety glass on 
three sides, but left open on the fourth side in order to allow people to enter and exit.  The 
documentary evidence submitted in this case establishes that while one of the panes of safety 
glass was entirely missing from the shelter at issue, most or all of the other panes remained in 
place.  This Court has stated that the fundamental purpose of a SMART bus-stop shelter is “to 
protect people from inclement weather.”  Ali, 218 Mich App at 585.  In light of this purpose, it 
simply cannot be said that one missing pane of safety glass rendered the structure “dangerous or 
defective” within the meaning of MCL 691.1406.  Even with one pane of safety glass missing, 
the structure remained safe and continued to serve its fundamental purpose.  See Bush, 405 Mich 
at 731-732.  Indeed, plaintiff does not even attempt to explain how the missing pane of safety 
glass undermined the core purpose for which the shelter was designed.  No reasonable person 
could conclude that the missing pane of glass rendered the shelter “dangerous or defective” 
within the meaning of MCL 691.1406.  See Norris, 292 Mich App at 578.  We conclude that 
plaintiff failed to plead in avoidance of governmental immunity and that the public-building 
exception did not apply in this case. 

IV 

 Reasonable minds could not differ regarding the legal effect of the facts in this case.  
Defendant was entitled to governmental immunity.  We reverse the order denying defendant’s 
motion for summary disposition and remand to the circuit court for entry of judgment in favor of 
defendant on the basis of governmental immunity.  MCR 2.116(C)(7).  Given our resolution of 
the issues, we need not address the alternative arguments raised by defendant on appeal. 

 Reversed and remanded for entry of judgment in favor of defendant.  We do not retain 
jurisdiction.  As the prevailing party, defendant may tax its costs pursuant to MCR 7.219. 

/s/ Mark J. Cavanagh 
/s/ Kathleen Jansen  
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Before:  CAVANAGH, P.J., and JANSEN and RONAYNE KRAUSE, JJ.   
 
RONAYNE KRAUSE, J.  (dissenting)   

 I respectfully dissent.  I disagree with the majority’s finding of insufficiency in the 
complaint and conclusion that a missing pane of glass from a bus shelter cannot be considered a 
dangerous or defective condition pursuant to MCL 691.1406.   

 First, the majority correctly observes that plaintiff did not address the public-building 
exception to governmental immunity in her complaint.  I agree that a plaintiff must generally 
plead in avoidance of governmental immunity, but the instant matter unambiguously involves 
one of the exceptions to that general rule.  Pursuant to MCR 2.118(C)(1), when “issues not raised 
by the pleadings are tried by express or implied consent of the parties, they are treated as if they 
had been raised by the pleadings.  In that case, amendment of the pleadings to conform to the 
evidence and to raise those issues may be made on motion of a party at any time, even after 
judgment.”  For a year and a half, the parties have argued the issue of governmental immunity as 
if it had been pleaded, demonstrating their implied consent.  Because the issue has been treated 
as if raised by the pleadings, plaintiff can move to amend her complaint at any time, even after 
judgment.  It would be improper to dismiss this matter without giving plaintiff the opportunity to 
do so.   

 Likewise, I agree with the majority’s recitation of the law applicable to the “public 
building exception” to governmental immunity, and there is no dispute that the bus-stop shelter 
is a “public building.”  Critically, there must be “a defect or dangerous condition of the public 
building itself . . . ”  Abrams v Schoolcraft Community College, 178 Mich App 668, 670; 444 
NW2d 533 (1989).  This dangerous or defective condition is considered “in light of the ‘uses or 
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activities’ for which it is ‘specifically assigned[.]’ ”  Bush v Oscoda Area Schools, 405 Mich 
716, 731; 275 NW2d 268 (1979) (opinion by LEVIN, J.).  I disagree with the majority’s 
conclusion that the missing pane of glass in this matter is not “a dangerous or defective 
condition” of the bus-stop shelter.   

 It is undisputed that the fundamental purpose of the bus shelter is to protect people from 
inclement weather.  The majority states that without the pane of safety glass in question, the 
structure remained safe and continued to serve its fundamental purpose.  I simply fail to follow 
the majority’s reasoning.  First, it is not disputed that the purpose of the structure was “to protect 
people from inclement weather.”  Ali v City of Detroit, 218 Mich App 581, 585; 554 NW2d 384 
(1996).  The missing pane of glass meant half of one side of the structure was missing.  I fail to 
understand how that absence could possibly not adversely affect the exclusion of adverse 
weather from the structure except possibly in unusually wind-free conditions.  It is, by way of 
analogy, generally understood that leaving a car window down in the rain seldom improves the 
car’s upholstery.   

 Additionally, the provision of seating in the structure shows that it was intended to serve 
a secondary purpose of allowing would-be bus passengers an opportunity to rest or wait in some 
degree of comfort.  It is a matter of everyday and common experience that people will tend to 
lean against walls.  Furthermore, it is a matter of everyday and common experience that children 
will use the shelter as well as adults; Michigan law recognizes that a higher standard of care is 
required when children are likely to be involved.  Moning v Alfono, 400 Mich 425; 254 NW2d 
759 (1977); Fire Ins Exchange v Diehl, 450 Mich 678; 545 NW2d 602 (1996); Bragan ex rel 
Bragan v Symanzik, 263 Mich App 324; 687 NW2d 881 (2004).   

 The word “defective” is not defined in the statute, so it should be given its ordinary 
meaning.  MCL 8.3a; see also McCormick v Carrier, 487 Mich 180, 192; 795 NW2d 517 (2010).  
“Defect” is defined in Black’s Law Dictionary as an “imperfection or shortcoming, esp. in a part 
that is essential to the operation or safety of a product” and in Random House Webster’s College 
Dictionary as, in relevant part, “a fault or shortcoming” or a “lack of something essential.”  A 
complete wall would seem obviously essential to keeping inclement weather out of a structure, 
and I simply fail to comprehend the majority’s terse dismissal of this possibility.  A complete 
wall would also seem essential to basic safety of occupants, particularly where its absence results 
in not only a void but a trip hazard at foot level.  I would expect that such a structure can 
reasonably be anticipated to be crowded and distracting and occupied by children, as well.   

 I conclude that reasonable minds could differ regarding whether the missing pane of glass 
rendered the shelter dangerous or defective, so I would not reverse the circuit court’s denial of 
defendant’s motion for summary disposition.   

 

/s/ Amy Ronayne Krause   
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Before:  SERVITTO, P.J., and FITZGERALD and TALBOT, JJ. 
 
PER CURIAM. 

 The Board of Manistee County Road Commissioners (“the Board”) appeals partially as of 
right and partially by leave granted a May 12, 2011, order denying in part the Board’s motion for 
summary disposition in this governmental immunity case.  We affirm in part and reverse in part. 

 At approximately 6:00 p.m. on May 28, 2010, Debra Hagerty-Kraemer (“decedent”) 
passed a motorist going in the opposite direction while travelling on Litzen Road in Manistee 
County.  The other vehicle allegedly caused the roadbed surface to disperse into a blinding cloud 
of dust.  The decedent travelled approximately 378 feet into the dust cloud before her vehicle 
veered off the roadway and struck a tree, killing her.  The medical examiner opined that death 
was instantaneous and that the decedent did not suffer any conscious pain or suffering.  The 
decedent’s injuries were allegedly caused when she was blinded by the dust cloud and lost all 
sense of direction before the ruts in the unpaved road made her lose control of her vehicle and 
the four-foot edge of soft sand caused her to veer into the tree. 

 The Board filed a motion for summary disposition1 alleging that Debra L. Hagerty’s 
claim was barred by governmental immunity.  The trial court denied the Board’s motion and 
found that the highway exception to governmental immunity applied and that damages for the 
decedent’s conscious pain and suffering were available. 

 
                                                 
1 MCR 2.116(C)(7). 
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 The Board argues that the highway exception to governmental immunity does not apply, 
and therefore, the trial court erred in denying its motion for summary disposition.  We disagree.  
The applicability of the highway exception to governmental immunity is reviewed de novo on 
appeal.2  The proper interpretation of a statute is also reviewed de novo.3  Likewise, a trial 
court’s grant or denial of a motion for summary disposition is subject to de novo review.4 

 MCR 2.116(C)(7) provides that a motion for summary disposition may be 
raised on the ground that a claim is barred because of immunity granted by law.  
To survive a (C)(7) motion raised on these grounds, the plaintiff must allege facts 
warranting the application of an exception to governmental immunity.  Neither 
party is required to file supportive material; any documentation that is provided to 
the court, however, must be admissible evidence.  The plaintiff’s well-pleaded 
factual allegations must be accepted as true and construed in the plaintiff’s favor, 
unless the movant contradicts such evidence with documentation.5 

 Immunity for non-sovereign units of government is provided for in the Governmental 
Tort Liability Act (“GTLA”).6  Generally, governmental agencies are immune from tort liability 
arising from the exercise or discharge of governmental functions.7  There are six statutory 
exceptions to governmental immunity, including the highway exception.8  Under the relevant 
statute, “highway” is defined as follows: 

[A] public highway, road, or street that is open for public travel.  Highway 
includes a bridge, sidewalk, trailway, crosswalk, or culvert on the highway.  
Highway does not include an alley, tree, or utility pole.9 

MCL 691.1402(1) provides, in pertinent part: 
Each governmental agency having jurisdiction over a highway shall maintain the 
highway in reasonable repair so that it is reasonably safe and convenient for 
public travel.  A person who sustains bodily injury or damage to his or her 
property by reason of failure of a governmental agency to keep a highway under 
its jurisdiction in reasonable repair and in a condition reasonably safe and fit for 
travel may recover the damages suffered by him or her from the governmental 

 
                                                 
2 Plunkett v Dep’t of Transp, 286 Mich App 168, 180; 779 NW2d 263 (2009). 
3 Id. 
4 Haaksma v Grand Rapids, 247 Mich App 44, 51; 634 NW2d 390 (2001). 
5 Plunkett, 286 Mich App at 180. 
6 MCL 691.1401 et seq. 
7 MCL 691.1407(1). 
8 MCL 691.1402; Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 203 n 3; 731 NW2d 41 
(2007). 
9 MCL 691.1401(c). 
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agency . . . .  Except as provided in section 2a, the duty of a governmental agency 
to repair and maintain highways, and the liability for that duty, extends only to the 
improved portion of the highway designed for vehicular travel and does not 
include sidewalks, trailways, crosswalks, or any other installation outside of the 
improved portion of the highway designed for vehicular travel. 

“[T]he immunity conferred upon governmental agencies is broad, and statutory exceptions [to 
governmental immunity] are to be narrowly construed.”10  Our Supreme Court has held that the 
plain language of the first sentence of MCL 691.1402(1) “states the desired outcome of 
reasonably repairing and maintaining the highway; it does not establish a second duty to keep the 
highway ‘reasonably safe.’”11  The fourth sentence of the statutory section, however, narrowly 
limits the duty to repair and maintain to only “the improved portion of the highway designed for 
vehicular travel.”12  Thus, in order for the highway exception to apply, the alleged dangerous or 
defective condition must be located in the actual roadbed designed for vehicular travel.13 

 The Board asserts several alternative grounds for finding that the highway exception does 
not apply in this case: (1) Litzen Road is—according to Hagerty’s expert—an “unimproved 
road” so there can be no liability under the highway exception; (2) the dust cloud that allegedly 
caused the accident is not a defect in the physical structure of the roadbed; and (3) the four-foot 
edge of loose or soft sand that allegedly contributed to the accident was either part of the 
shoulder or an accumulation of a natural substance on the highway.  If any of the Board’s 
contentions are accurate, then the highway exception to governmental immunity should not 
apply, and summary disposition should have been granted.14 

 First, Hagerty’s expert opined that Litzen Road is an unimproved road so that “any 
reference to pavement or roadbed structure defects is not valid.”  He later explained that an 
unimproved road “means its surface is the insitu [sic: in situ] soils to which no gravel has been 
applied to its surface.”  The Board argues that because the duty only extends to the “improved 
portion of the highway designed for vehicular travel” there is no duty when the road is 
“unimproved.”  The Board’s argument, however, mischaracterizes the issue. 

 The highway exception applies to unpaved roads.15  Our Supreme Court has defined road 
as “‘a leveled or paved surface, made for traveling by motor vehicle.’”16  Although Litzen Road 

 
                                                 
10 Nawrocki v Macomb Co Rd Comm, 463 Mich 143, 158; 615 NW2d 702 (2000). 
11 Id. at 160. 
12 Id. at 161 (quotations omitted). 
13 Id. at 161-162. 
14 MCR 2.116(C)(7). 
15 Grimes v Dep’t of Transp, 475 Mich 72, 79; 715 NW2d 275 (2006). 
16 Duffy v Dep’t of Natural Resources, 490 Mich 198, 213; 805 NW2d 399 (2011), quoting 
Random House Webster’s College Dictionary (1997). 
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is not paved, it is a level surface designed for vehicular travel.  Thus, it is a highway within the 
meaning of MCL 691.1401(c). 

 The next step of the inquiry turns on what the Legislature meant when it limited liability 
to the “improved portion” of the highway.  “[U]ndefined words are given meaning as understood 
in common language, taking into consideration the text and subject matter relative to which they 
are employed.”17  In the absence of a statutory definition, it is customary to look to dictionary 
definitions.18  One meaning of “improve” is “to grade and drain (a road) and apply surfacing 
material other than pavement.”19  In this case, records obtained pursuant to the Freedom of 
Information Act (“FOIA”) demonstrate that the Board regularly graded Litzen Road with a blade 
and applied clay and brine to its surface.  Grading the road and applying clay and brine thus 
brings the road within this definition of “improved.”  Therefore, although Litzen Road may be 
classified based on some definitions as an unimproved road, it clearly has an improved portion of 
the road within the meaning of the statute.  Consequently, the Board’s argument does not negate 
the applicability of the highway exception. 

 Next, the Board argues that a dust cloud is not a defect in the roadbed structure, and that 
therefore, the highway exception does not apply.  The highway exception does not contemplate 
conditions arising from “‘point[s] of hazard,’ ‘areas of special danger,’ or ‘integral parts of the 
highway’” that are “outside the actual roadbed, paved or unpaved, designed for vehicular 
travel.”20  Instead, the defect must originate from the surface of the roadbed.21  The Board 
contends that the dust cloud necessarily exists above the roadbed surface, and that therefore, it 
cannot be a defect in the surface of the road.  Thus, the Board argues, the dust cloud is merely a 
point of hazard.22  Furthermore, the Board claims that the dust cloud is, by analogy, the same as 
the missing traffic signals or the vegetation obstruction that were insufficient to invoke the 
highway exception in Nawrocki.  The Board’s argument is misplaced.  Street lights, traffic 
signals, and overgrown vegetation do not originate from the roadbed.  Instead, they necessarily 
exist in a completely separate state.  The dust, in contrast, originates from the roadbed. 

 
                                                 
17 Stabley v Huron-Clinton Metro Park Auth, 228 Mich App 363, 367; 579 NW2d 374 (1998). 
18 Id. 
19 Merriam-Webster’s Collegiate Dictionary (2002). 
20 Nawrocki, 463 Mich at 176-177. 
21 Id. at 176. 
22 In Pick v Szymczak, 451 Mich 607, 623; 548 NW2d 603 (1996), overruled by Nawrocki, the 
Court stated that in order to be a point of hazard, “the condition must be one that uniquely affects 
vehicular travel on the improved portion of the roadway, as opposed to a condition that generally 
affects the roadway and its surrounding environment.”  The condition did not have to be part of 
the actual roadbed. 
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 “Roadbed” is not defined in MCL 691.1402(1).  Thus, we must look to how it commonly 
understood.23  “Roadbed” is defined as “the material of which a road is composed.”24  Hagerty’s 
expert opined that the dust cloud occurred because the surface of the road is composed of “insitu 
[sic: in situ] soil [which] is a gravely [sic: gravelly] sand that contains a significant quantity of 
dust size particles and nothing to bind the particles together.”  The dust cloud was allegedly 
kicked up when the tires and wind eroded the surface of the road.  Thus, while it was on the 
surface of the road, the gravelly sand was part of the roadbed.  The only question that remains is 
whether the movement from the roadbed surface to the area just above the roadbed surface 
transformed the materials from part of the roadbed surface into a substance existing outside the 
physical structure of the roadbed.  In Moser v Detroit,25 the plaintiff was injured when a chunk of 
concrete fell from the fascia of an overpass and landed on his windshield.  This Court concluded 
that “[p]ieces of the bridge structure (which were part of the improved portion of the roadway, 
designed for vehicular travel) falling onto the highway below, created an unsafe condition on the 
traveled portion of the roadbed actually designed for vehicular travel.”26  Therefore, if part of the 
roadbed structure travels and leaves the roadbed, it does not transform into something other than 
the roadbed surface.  Accordingly, the dust cloud, which originated from the roadbed surface, 
was arguably a defect in the physical surface of the roadbed, and the Board’s argument does not 
negate the applicability of the highway exception. 

 The Board also alleges that the four-foot edge of soft sand and gravel is a natural 
substance that accumulated on the road’s surface.  Additionally, the Board argues that the dust 
cloud is a temporary occurrence that is the equivalent of mud, water, algae, or other natural 
substances that could accumulate above or on the roadbed surface.  The Board, in essence, 
argues that the natural accumulation doctrine applies in this case.  The natural accumulation 
doctrine provides that “‘a governmental agency’s failure to remove the natural accumulations of 
ice and snow on a public highway does not signal negligence of that public authority.’”27  The 
natural accumulation doctrine, however, only applies if there is a persistent defect in the highway 
that renders it unsafe for public travel at all times that, in combination with the accumulation of a 
natural substance, caused the accident.28  In Haliw v City of Sterling Heights, the plaintiff was 
injured after slipping on ice that accumulated in a depression in the sidewalk.29  The plaintiff was 
not able to recover because the evidence established that the “sole proximate cause of the 

 
                                                 
23 Stabley, 228 Mich App at 367. 
24 Random House Webster’s College Dictionary (2001). 
25 Moser v Detroit, 284 Mich App 536, 537; 772 NW2d 823 (2009). 
26 Id. at 542. 
27 Haliw v Sterling Hts, 464 Mich 297, 305; 627 NW2d 581 (2001), overruled on other grounds 
471 Mich 700 (2005), quoting Stord v Dep’t of Transp, 186 Mich App 693, 694; 465 NW2d 54 
(1991). 
28 Haliw, 464 Mich at 310. 
29 Id. at 299. 
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plaintiff’s slip and fall was the ice” and that the plaintiff had not lost her balance or tripped “in 
any way because of the claimed depression in the sidewalk.”30 

 Here, the defect in the roadbed surface was the in situ soil that easily disbursed into a dust 
cloud.  To the extent that the Board argues the dust cloud is the natural accumulation that is 
suspended temporarily above the roadbed surface, the Board’s argument is without merit.  
Because the dust is part of the roadbed surface, there is no additional accumulation of a natural 
substance on top of the road.  Instead, part of the roadbed surface was kicked into the air by 
traffic.  The dust was still part of the roadbed surface when it was temporarily suspended above 
the road, and it was still part of the roadbed surface when it settled back to the ground.  Further, 
to the extent that the Board argues that the four foot edge of soft sand is a natural accumulation, 
the same problems exist.  The soft sand allegedly occurs because traffic erodes the roadbed 
surface.  Thus, it is part of the roadbed surface, not the accumulation of a foreign natural 
substance like ice or snow.31 

 Finally, the Board correctly notes that the highway exception does not apply to the 
shoulder of a roadway because the shoulder “is not designed for vehicular travel.”32  Hagerty 
contends that Litzen Road does not have a shoulder.  Because a shoulder defect is not the basis 
of Hagerty’s claim, it is not necessary to address this issue further. 

 The highway exception to governmental immunity applies if the Board failed to fulfill its 
duty to repair and maintain the improved portion of the highway that is designed for vehicular 
travel.  Based on the record, the Board had a duty to maintain and repair the road—a duty the 
Board carried out by grading Litzen Road and applying clay and brine.  On the day of the 
accident, the roadbed surface disbursed into a blinding cloud of dust that made the road unsafe 
for public travel.  Therefore, the trial court’s determination that the highway exception to 
governmental immunity applied in this case was not in error. 

 The Board next argues that Hagerty’s claim for damages arising from the decedent’s pre-
impact fright is barred by the GTLA and the wrongful death act (“WDA”).33  We agree. 

 The WDA applies in personal injury cases resulting in death.34  The WDA is “essentially 
a ‘filter’ through which the underlying claim may proceed.”35  Therefore, the WDA “does not 

 
                                                 
30 Id. at 310. 
31 This Court notes that our Supreme Court’s order in Paletta v Oakland Co Rd Comm, 491 Mich 
897; 810 NW2d 383 (2012), which is cited in the Board’s supplemental authority, lacks the 
requisite factual statement to be binding precedent on the instant case.  Dykes v William 
Beaumont Hosp, 246 Mich App 471, 483-484; 633 NW2d 440 (2001).  Additionally, this case is 
distinguishable from Paletta, as there was no accumulation of any substance on the roadbed. 
32 Grimes, 475 Mich at 73 (quotations omitted). 
33 MCL 600.2922. 
34 Id. 
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waive a governmental agency’s immunity beyond the limits set forth in the underlying statutory 
exception.”36  MCL 600.2922(1) makes “liability contingent on whether the party injured would 
have been entitled to maintain an action and recover damages if death had not ensued.”37  In 
Wesche, the plaintiff sought to recover damages for loss of consortium.  The Court held that 
immunity was not waived for loss of consortium claims because the motor-vehicle exception 
only waived immunity for damages from a “bodily injury.”38  Because loss of consortium was 
not a bodily injury, immunity was not waived.39  In other words, if the decedent had lived, there 
would have been no claim for loss of consortium.40  Therefore, for Hagerty to recover damages 
under the WDA, the claimed pre-impact fright damages would have to be permissible under 
MCL 691.1402. 

 MCL 691.1402(1) provides in pertinent part that: 

A person who sustains bodily injury or damage to his or her property by reason of 
failure of a governmental agency to keep a highway under its jurisdiction in 
reasonable repair and in a condition reasonably safe and fit for travel may recover 
the damages suffered by him or her from the governmental agency. 

The Board argues and we agree that the definition of “bodily injury” should be the same 
definition the court applied in Wesche.41  The Wesche Court held that “bodily injury” within the 
context of the GTLA means “a physical or corporeal injury to the body.”42  In Goldman v Detroit 
United Railroad, the Court stated that “the law does not recognize fright alone, unaccompanied 
by any physical injury, as a basis for damages.”43  Pre-impact fright does not fall within the 
 
35 Wesche v Mecosta Co Rd Comm, 480 Mich 75, 88; 746 NW2d 847 (2008). 
36 Id. at 87. 
37 Id. at 88. 
38 Id. 
39 Id. 
40 Id. 
41 Hagerty argues that Wesche dealt with the motor-vehicle exception, not the highway 
exception, and, as a result, that it should not apply in this case.  Specifically, Hagerty points out 
the difference in language used in MCL 691.1405 (“the motor-vehicle exception”) and MCL 
691.1402 (“the highway exception”).  Section 1405 states the government is liable for “bodily 
injury and property damage.”  Section 1402 states that “[a] person who sustains bodily injury or 
damage to his property . . . may recover the damages suffered by him or her from the 
governmental agency.”  Hagerty contends that by using the plural form of ‘damages’ the 
legislature intended it to be construed broadly.  This argument is without merit.  The Legislature 
explicitly limited the recovery of damages to those caused by bodily injury or property damage.  
MCL 691.1402.  And, it is well settled that exceptions to governmental immunity are to be 
narrowly construed.  Nawrocki, 463 Mich at 158. 
42 Wesche, 480 Mich at 85. 
43 Goldman v Detroit United R, 200 Mich 543, 545; 166 NW 1007 (1918). 
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definition of physical or corporeal injury to the body, and therefore, it is not a recognized form of 
damages to which governmental immunity is subject to waiver pursuant to MCL 691.1402(1). 

 Affirmed in part and reversed in part. 

/s/ Deborah A. Servitto 
/s/ E. Thomas Fitzgerald 
/s/ Michael J. Talbot 
 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/29/2017 2:35:54 PM


	Menard.Draft.8.cjt.rev.final.pdf
	Attachments A through Q (1).pdf
	Attachments A through L (Pack 1).pdf
	(A) Menard Notice of Intent.10.23.pdf
	ATTACHMENT A.pdf
	(A) Menard's October 3, 2013 Notice.pdf

	(B) Opinion and Order.08.29.pdf
	ATTACHMENT B.pdf
	(B) Opinion and Order on MSD and MTA.pdf

	(C) Opinion and Order on MFR.pdf
	ATTACHMENT C.pdf
	(C) Opinion and Order Denying MFR.pdf

	(D) Menard Dep Transcript.pdf
	ATTACHMENT D.pdf
	(D) Menard.Dep.Tr.09.4.2015.pdf

	(E) Imig Deposition Transcript.pdf
	ATTACHMENT E.pdf
	(E) Imig.Dep.1.Tr.2.11.2015.pdf

	(F) Everson Deposition Transcript.pdf
	ATTACHMENT F.pdf
	(F) Everson Dep.Tr.02.12.2015.pdf

	(G) Ganfield Deposition Transscript.pdf
	ATTACHMENT G.pdf
	(G) Ganfield.Dep.Tr.pdf

	(H) Fietsam Deposition Transcript.pdf
	ATTACHMENT H.pdf
	(H) Fietsam.Dep.Tr.pdf

	(I) Original Complaint.pdf
	ATTACHMENT I.pdf
	(I) Original Complaint.pdf

	(J) Hearing Transcript for MSD and MTA.pdf
	ATTACHMENT J.pdf
	(J) Hearing Tr. on MSD and MTA.pdf

	(K) Novak Deposition Transcript.pdf
	ATTACHMENT K.pdf
	(K) Novak Dep Tr.pdf

	(L) Cleveland Deposition Transcript.pdf
	ATTACHMENT L.pdf
	(L) Cleveland Dep Tr.pdf


	Attachments M through Q (Pack 2).pdf
	(M) Faulkner v Inkster UPCO COA.pdf
	ATTACHMENT M.pdf
	(M) Faulkner v Inkster.COA.unpub.opn.pdf

	(N) Colflesh v Lexington UPCO COA.pdf
	ATTACHMENT N.pdf
	(N) Colflesh v Village of Lexington.COA.unpub.opn.pdf

	(O) Karwacki v MDOT UPCO COA.pdf
	ATTACHMENT O.pdf
	(O) Karwacki.pdf
	Karwacki Maj.pdf
	Karwacki partial concur and dissent.pdf


	(P) Ruff v SMART UPCO COA.pdf
	ATTACHMENT P.pdf
	(P) Ruff v SMART.pdf
	(P).1.pdf
	(P).2.pdf


	(Q) Hagerty v Manistee UPCO COA.pdf
	ATTACHMENT Q.pdf
	(Q) Hagerty v Manistee County.COA.unpub.pdf






